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STATEMENT OF QUESTIONS PRESENTED 

One Casey employed as janitor at premises No. 1419 
Columbia Road, N. W., Washington, D. C., owned by 
Charles Wolfe and managed for him by appellant Floyd E. 
Davis Company, real estate agent, met with an accident on 
the premises which resulted in his death a day later. Claim 
for compensation was filed by Casey’s widow against the 
owner, Wolfe, and his insurance carrier; later similar 
claim was filed against the real estate agent and its car¬ 
rier, the appellants. The claims were consolidated before 
the Deputy Commissioner, Theodore Britton, who after 
taking extensive testimony in the consolidated proceed¬ 
ings, including all above-mentioned parties, failed to make 
disposition of the issues in the case as made in the con¬ 
solidated proceedings, but made findings only as to claim 
filed against appellants failing to make findings in regard 
to first claim or to dispose of a portion of the consolidated 
proceedings, thus foreclosing review of an integral and 
indispensable phase of the combined cases, materially and 
prejudicially affecting appellant’s rights. 

The questions presented are: 

1. May the Deputy Commissioner, after having consoli¬ 
dated the cases, fail to dispose of all issues therein and so 
foreclose judicial review? 

(a) As a corollary, may the Deputy Commissioner by 
so fragmentating the cases deprive appellants of substan¬ 
tial rights both under the Compensation Act and under 
the Administrative Procedure Act? 

(b) As a further corollary, does not such action fail to 
accord appellants due process of law? 

2. Did not the provisions of both the Compensation Act 
and the Administrative Procedure Act require appellee 
Britton to make findings of fact and a decision on all 
essential issues in the consolidated cases? 

3. Were the findings of fact and award supported by 
substantial evidence on the “record as a whole” in the 
consolidated cases? 
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United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,053 


Floyd E. Davis Company, Globe Indemnity Company, 

Appellants 

v. 

Theodore Britton, Deputy Commissioner, District of 
Columbia Compensation District, Bureau of Em¬ 
ployees Compensation, Alice M. Casey, James L. 
Casey, Jr., 

Appellees. 


Appeal from ihe United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The action below was for injunction to restrain the en¬ 
forcement of a compensation order and award of appellee 
Theodore Britton, Deputy Commissioner of the Bureau 
of Employees Compensation, District of Columbia Com- 
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pensation District. The District Court had jurisdiction 
to review such order and award under Title 33 U.S.C., 
Section 921. 

This is an appeal from a final order and judgment of the 
United States District Court for the District of Columbia 
granting a Motion to Dismiss the action below. (Jt. App. 
18). Jurisdiction to review such final order and judgment 
is conferred upon this Court by Section 1291 of Title 28, 
U. S. C. 

STATEMENT OF CASE 

Appellant Floyd E. Davis Company, as real estate agent, 
managed certain properties owned by one Charles Wolfe, 
including an apartment house located at 1419 Columbia 
Road, N. W., Washington, D. C. One Casey was employed 
by Charles Wolfe as janitor at the Columbia Road prop¬ 
erty. On September 27, 1951 Casey met with an accident 
at the above premises which brought about his death a day 
later (Jt. App. 3). 

Casey’s widow, on February 5, 1952, filed claim for com¬ 
pensation benefits against Charles Wolfe and Aetna Casu¬ 
alty and Surety Company, Wolfe’s workmen’s compensa¬ 
tion insurance carrier, and this claim was assigned Docket 
No. 22564-1-F at the Bureau of Employees Compensation 
Commission. Several months later a claim seeking the 
same benefits was also filed against Floyd E. Davis Com¬ 
pany and the Globe Indemnity Company, the appellants 
herein (Jt. App. 3, 19), and was assigned Docket No. 
5411-8-F. Following controversion of these claims, a 
recommendation was issued on April 25, 1952 by the 
Bureau of Employees Compensation in Docket No. 22564- 
1-F in which it was recommended that Wolfe, as employer, 
and Aetna, as his insurance carrier, pay compensation 
benefits (Jt. App. 4). 

Dockets No. 22564-1-F and 5411-8-F were thereafter 
consolidated (Jt. App. 23) and hearing was held before the 
appellee Britton on December 2,1952 and December 9,1952 
(Jt. App. 19-86). 
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On February 6, 1953, the Deputy Commissioner issued 
an order in Docket No. 5411-8-F sustaining the claims 
against Floyd E. Davis Company and Globe Indemnity 
Company (Jt. App. 6). It is the enforcement of this order 
that appellants sought to enjoin in the court below. 

Appellee Britton failed to issue an order in Docket No. 
22564-1-F, although (1) claim was first filed in that pro¬ 
ceeding, (2) the issues therein were identical to those in 
Docket No. 5411-8-F, and (3) it had been consolidated with 
Docket No. 5411-8-F by appellee Britton’s own action. 

Appellants in their complaint below (Jt. App. 1) averred 
that the action of appellee Britton, in issuing his order 
in Docket No. 5411-8-F without simultaneously deciding the 
identical issues raised in Docket No. 22564-1-F was arbi¬ 
trary, capricious and prejudicial to appellants, and that 
such action represented the usurpation by him of control 
and jurisdiction over matters of policy not committed to 
him by law. Appellee Britton moved to dismiss the com¬ 
plaint, and, after argument, the court below granted the 
motion without opinion (Jt. App. 18). From the judgment 
dismissing the complaint, appellants duly appealed (Jt. 
App. 19). 

STATUTES INVOLVED 

Longshoremen’s and Harbor Workers’ Compensation 
Act of March 4, 1927 (Title 33 U. S. €., Chapter 18, Sec¬ 
tions 901 et seq.) as made applicable to the District of 
Columbia by the Act of May 17, 1928, Title 36, D. C. Code 
of 1951, Sec. 501. 

The Administrative Procedure Act, 60 Stat. 237, Title 
5, U. S. C., Sec. 1001 et seq. 

STATEMENT OF POINTS 

1 . Appellee Britton, having consolidated the cases be¬ 
fore him for disposition, and after permitting all counsel 
to examine and cross-examine all witnesses on all issues 
in the consolidated cases, failed and declined to decide said 
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issues as they related to all parties to the proceeding. His 
action had the purpose and effect of foreclosing judicial 
review of the true issues in the consolidated cases, depriv¬ 
ing appellants of substantial rights both under the Com¬ 
pensation Act and under the Administrative Procedure 
Act. 

(a) As a corollary, such action failed to accord appel¬ 
lants due process of law. 

2. Appellee Britton failed and declined to make findings 
of fact on all essential issues in the consolidated cases, as 
required by the provisions of the Compensation Act and 
of the Administrative Procedure Act. 

3. Appellee Britton failed and declined to decide Case 
No. 22564-1-F, as required by the provisions of Section 
19(c) of the Compensation Act, Title 33 U. S. C., Sec. 
919(c). 

4. Appellee Britton’s findings of fact and award were 
not supported by substantial evidence on the record as 
a whole in the consolidated cases. 

5. For the reasons stated in points 1 to 4 above, the 
court below erred in dismissing appellants’ complaint. 

SUMMARY OF ARGUMENT 

1. Two claims by the same compensation claimant 
against an owner of property and his insurance carrier, 
and against his real estate agent and its insurance carrier, 
were consolidated by appellee. The purpose of the con¬ 
solidation was to determine which of the parties was liable 
for compensation as the employer. All parties participated 
in the proceeding, examined and cross-examined witnesses. 
Appellee did not dispose of the issues as they related to 
the case made in the consolidated proceedings. Instead, 
in making his findings and award, he selected and relied 
upon only those portions of the consolidated record which 
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related to the claim against appellants. He did not weigh 
or balance the evidence as between the owner and the 
agent, leaving, in fact, the claim against the owner uncon- 
sidered and undecided. Accordingly, the findings made by 
appellee were partial and incomplete and had the effect of 
foreclosing full and complete judicial review of the prin¬ 
cipal point at issue in the proceeding, that is, the identity 
of the employer. 

2. The foregoing action on the part of the Deputy Com¬ 
missioner was in contravention of the provisions of the 
Compensation Act (Sec. 19(c), Title 33 U.S.C. Sec. 919(c)), 
and of the Administrative Procedure Act (Title 5, U.S.C., 
Sec. 1010). Said Acts required the Deputy Commissioner 
to consider and make findings on the entire record and 
his failure so to do deprived appellants of substantial 
rights. 

3. Instead of being content to decide the issues in the 
consolidated cases before him the Deputy Commissioner 
sought fijfc create and establish policy which constituted an 
abuse s**d discretion in law. 

4. In view of the evidence that Wolfe owned the prop¬ 
erty where the deceased employee worked; that Wolfe paid 
the employee’s salary, social security tax, etc. and simply 
employed the real estate agent to manage the property, 
the Deputy Commissioner’s findings and award were arbi¬ 
trary, capricious and not in accordance with law, and the 
court below erred in dismissing appellant’s complaint for 
injunctive relief. 

ARGUMENT 

Appellee Britton Failed to Decide All Essential Issues in the 

Consolidated Cases and to Make Findings of Fact Thereon. 

Appellee Britton had the duty, following hearing on the 
consolidated claims, to weigh and balance all of the evi¬ 
dence as between Wolfe and Floyd E. Davis Company, 
and to determine which of them, on the basis of all of the 
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evidence of record, was Casey’s employer. Instead, he 
considered the evidence in the consolidated record only 
as it related to the claim against Floyd E. Davis Company. 
He did not weigh or balance it as between Wolfe and the 
Davis Company. In fact, he did not even consider it as 
it related to the claim against Wolfe. That claim to this 
date remains undecided by Mr. Britton, although the 
evidence before him, when he ruled against the Davis 
Company, was clear and definite on these essential points: 

(a) That Wolfe owned the property where the de¬ 
ceased Casey worked (Jt. App. 40, 64); 

(b) That Wolfe employed Floyd E. Davis Company 
as real estate agent to manage his property (Jt. App. 
40, 64, 72); 

(c) That Wolfe paid Casey’s salary, social security 
tax, etc., (Jt. App. 42-46, 73), (Exhibits establishing 
this fact are part of the record—Jt. App. 86, 87, 88). 

Faced with that evidence, it was, of course, impossible 
for the Deputy Commissioner to hold, in Case No. 22564- 
1 -F, that Wolfe was not Casey’s employer. Mrs. Casey 
would have appealed from such a ruling to the District 
Court, thereby making necessary a testing and weighing 
of the issue which he sidestepped—that is, on the basis of 
all of the evidence of record, who was Casey’s employer, 
Wolfe or his real estate agent? 

Nevertheless, the Deputy Commissioner desired to create 
and establish as a policy that real estate agents in the 
District of Columbia were, under the Act administered by 
him, the employers of persons working at properties man¬ 
aged bv the agents for the owners thereof. He conceived 
the idea of (a) making such a holding in Case No. 5411-8-F 
involving the appellants herein; (b) leaving case No. 
22564-1-F undecided, and (c) trusting that the courts would 
not lift the cloak of administrative finality customarily 
shrouding his actions when judicially examined. 
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Accordingly, he looked at portions of the single record 
made in the consolidated cases, closed his eyes to other 
and more significant portions of the same record, and 
turned out partial and incomplete findings to support the 
desired conclusion. 

He knew, of course, that an appeal would be taken by 
the aggrieved parties, the appellants herein. But he be¬ 
lieved that the doctrine of administrative finality would 
compel the reviewing courts to hold that his findings in 
Case No. 5411-8-F were supported by “substantial evi¬ 
dence,” and that the appellants were in no way injured by 
his failure to decide Case No. 22564-1-F. 

Once this appeal was defeated, he knew that Mrs. Casey 
would be obliged to withdraw her claim in Case No. 
22564-1-F, thereby making it unnecessary to him to decide 
the issues raised therein, and bringing to a successful 
conclusion his scheme for avoiding any four-square testing 
either by himself or by the courts of the real issue in the 
case—who was Casey’s employer under the Act—-Wolfe 
or his agent. 

By Fragmentaling the Cases, Appellee Britton Deprived Ap¬ 
pellants of Substantial Rights and Failed to Accord Them 
Due Process of Law. 

The Deputy Commissioner, in the court below, took the 
position that the appellants were without status to complain 
about his failure to decide Case No. 22564-1-F, because 
they did not formally intervene in that proceeding. He 
ignored the fact that he brought about their intervention 
by his own action at the formal hearing. He consolidated 
the cases, he permitted a single record to be made, and 
further he permitted cross-examination by all counsel on 
all issues, including issues existent only in connection with 
Mrs. Casey’s claim against Wolfe and Aetna. The appel¬ 
lants were intervenors by necessity in Case No. 22564-1-F. 
Appellee suggested below that some form of formal inter¬ 
vention would have been necessary in order to qualify 
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the plaintiffs as parties to the companion proceeding, yet 
undecided. That suggestion is squarely met by recognition 
of the fact that there exists no method known to appellants 
through which formal intervention could have been ef¬ 
fected. There were no rules published by the Bureau of 
Employees Compensation that would provide for such a 
step and in no case known had formal intervention been 
required by the agency. 

To contend that appellants have no standing to sue or 
right to complain about the failure of appellee to act in 
case No. 22564-1-F becomes patently absurd when one 
analyzes the effect of Mr. Britton’s affirmative action in 
Docket No. 5411-8-F. Most briefly stated, Mr. Britton’s 
finding that Floyd E. Davis Company was the employer 
of the deceased was tacitly equivalent to a finding that 
Wolfe, the property owner, was not the employer. It is 
appellants’ position that this implied negative finding— 
namely, that Wolfe was not the employer—is clearly con¬ 
trary to the evidence and that appellants have a right to 
complain with respect to arbitrary and unreasonable action 
whether that action is express or implied so long as the 
common record taken in the consolidated proceeding con¬ 
stitutes the evidence upon which the decision of the appel¬ 
lee must be grounded. Appellants are confident that the 
Court’s examination of the underlying facts in these com¬ 
mingled proceedings will serve to convince it that the cases 
are so integrally related and so interdependent that Mr. 
Britton’s failure to make express findings in the companion 
case is an attempt to assume to himself the power to make 
a different decision if he is found to be incorrect in the 
first instance. 

If the record is vague with respect to the character and 
nature of the proceedings conducted before Mr. Britton 
that vagueness is strictly attributable to appellee’s failure 
to notify the parties in clear and unmistakable terms pre¬ 
cisely what his intentions were. Certainly parties having 
business before the compensation board are entitled not 
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only to notice of the fact of a hearing where their rights 
are involved, but also to notice concerning the character 
of procedure to be employed. Lack of such notice is not 
consistent with “due process”. Moreover it is violative 
of Section 5 of the Administrative Procedure Act which 
requires in cases of this type that the agency promptly 
inform interested parties of “the time, place and nature” 
of the hearing. 

Of significance in connection with appellee’s conduct 
procedurally in Section 19 (c) of the Compensation Act 
(33 U.S.C. Sec. 919(c)), which provides that: 

“The deputy commissioner shall make or cause to 
be made such investigations as he considers necessary 
in respect to the claim, and upon application of any 
interested party shall order a hearing thereon. If a 
hearing on such claim is ordered the deputy commis¬ 
sioner shall give the claimant and other interested 
parties at least ten days’ notice of such hearing served 
personally upon the claimant and other interested 
parties or sent to such claimant and other interested 
parties by registered mail, and shall within twenty 
days after such hearing is had, by order, reject the 
claim or make an award in respect of the claim. * * *” 
(italics supplied). 

Mr. Britton’s failure to decide Case No. 22564-1-F is 
in apparent disregard of the statutory requirement. This 
Court, however, in Maryland Casualty Co. v. Cardillo, 99 
F. 2d 432, held this provision to be “directory, not manda¬ 
tory”. But was it the Court’s intention in the Maryland 
Casualty case to permit Mr. Britton to delay decision 
indefinitely when asked for a prompt decision by an “inter¬ 
ested party”? And is not such delay arbitrary and capri¬ 
cious in view of the direction of the statute? 
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Appellee Brittons Findings of Fact and Award Are Not Sup¬ 
ported by Substantial Evidence on the "Record as a 
Whole". 

The Department of Labor has conceded in O’Leary v. 
Brown-Pact fic-M axon, Inc., (1951) 340 U.S. 504, 71 S. Ct. 
470, 95 L. ed. 483, that the scope of judicial review of Mr. 
Britton’s findings and orders is now governed by the 
Administrative Procedure Act, Act of June 11, 1946, 60 
Stat. 237, Title 5, U.S.C., § 1001 et seq. Section 10 (e) of 
that Act provides: 

“So far as necessary to decision and where pre¬ 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbi¬ 
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitu¬ 
tional right, power, privilege, or immunity; (3) in 
excess of statutory jurisdiction, authority, or limita¬ 
tion, or short of statutory right; (4) without observ¬ 
ance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the re¬ 
quirements of Sections 7 and 8 of this Act or other¬ 
wise reviewed on the record of an agency hearing pro¬ 
vided by statute; or (6) unwarranted by the facts to 
the extent that the facts are subject to trial de novo 
by the reviewing court. In making the foregoing de¬ 
terminations the court shall review the whole record 
or such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of preju¬ 
dicial error.” 

The Report of the Committee on the Judiciary of the 
House of Representatives to the Committee of the Whole 
House (79th Congress—2nd Session—House Report 1980) 
accompanied the Senate Bill which ultimately became the 
Administrative Procedure Act. That report contained 
this observation: 
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44 The requirement of review upon 4 the whole record’ 
means that courts may not look only to the case pre¬ 
sented by one party, since other evidence may weaken 
or even indisputably destroy that case.” 

The Supreme Court in Universal Camera Corp. v. 
N.L.R.B., 340 U.S. 474, 490, 71 S. Ct. 456, 95 L. ed. 456 
after reviewing the legislative history of Section 10(e) of 
the Act, stated: 

44 * * * Administrative Procedure Act # * * di¬ 
rect (s) that courts must now assume more responsi¬ 
bility for the reasonableness and fairness of # * * 
Board decisions than some courts have shown in the 
past. Reviewing courts must be influenced by a feeling 
that they are not to abdicate the conventional judicial 
function. Congress has imposed on them responsibility 
for assuring that the Board keeps within reasonable 
grounds * * * The Board’s findings are entitled to 
respect; but they must nonetheless be set aside when 
the record before a Court of Appeals clearly precludes 
the Board’s decision from being justified by a fair 
estimate of the worth of the testimony of witnesses 
or its informed judgment on matters within its special 
competence or both.” 

Judge Prettyman, in Victor Products Corporation v. 
National Labor Relations Board , 208 F. 2d 834, 839 (1953) 
gave recognition to the broadened scope of the requirement, 
stating: 

“This, we think, presents a precise example of what 
the Congress and the Supreme Court meant by sub¬ 
stantial evidence upon the record as a whole, in contra¬ 
distinction to the unmodified ‘substantial evidence’ 
rule which was so generally applied prior to the Ad¬ 
ministrative Procedure Act and the Universal Camera 
case, supra. The solid sense of the entire record does 
not support the Board’s finding.” 

Certainly, with the scope of judicial review thus broad¬ 
ened, the reviewing court is empowered to consider the 
entire record made in the consolidated proceedings before 
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the Deputy Commissioner and to enjoin the enforcement 
of his order until he has made findings covering all issues 
raised in those proceedings. This the lower court failed 
to do. 

CONCLUSION 

To give judicial sanction to the administrative side¬ 
stepping engaged in by the appellee Britton in the han¬ 
dling of the combined matters below is to approve a device 
designed to escape, avoid or frustrate the complete judicial 
review w’hich Congress, in enacting the Administrative 
Procedure Act, intended to assure. The order dismissing 
the complaint was contrary to the clear and certain policy 
of Congress as expressed in Section 10(e) of the Adminis¬ 
trative Procedure Act, was erroneous, and also constituted 
an abuse of discretion in law, and the judgment below 
should be reversed. 

Respectfully submitted, 

S. Jay McCathran 
Attorney for 

Floyd E. Davis Company 
Washington Loan and Trust Building 
Washington 4, D. C. 

Hugh Lynch, Jr. 

Attorney for 

Globe Indemnity Company 
1625 K Street, N. W. 
Washington 6, D. C. 
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1 IN THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


Civil Action No. 707—’53 
Filed Feb. 16, 1953 

Floyd E. Davis Company, 1629 K Street, N. W. Wash¬ 
ington, D. C. 


and 

Globe Indemnity Company, 1405 G Street, N. W. Wash¬ 
ington, D. C. 


Plaintiffs 


vs. 

Theodore Britton, Deputy Commissioner, District of Co¬ 
lumbia Compensation District, Bureau of Employees 
Compensation, 15th and Pennsylvania Avenue, N. W. 
Washington, D. C. 

Defendant 

Complaint for Injunction Under Workmen's Compensation 

Statute 

The plaintiffs respectfully represent to this Honorable 
Court as follows: 

1. The jurisdiction of this Court is derived from the 
provisions of the Longshoremen and Harbor Workers 
Compensation Act of March 4, 1927 (44 Stat. 1924; U.S.C. 
Title 33 Chapter 18, Sections 901 et seq) as made applic¬ 
able to the District of Columbia by the Act of May 17, 
1928 (45 Stat. 600, Chapter 612, Section 1; D. C. Code of 
1940, Title 36, Chapter 5, Section 501). 

2. The plaintiff, Floyd E. Davis Company, is a corpo¬ 
ration doing business in the District of Columbia, and files 
this suit in its own right. 

3. The plaintiff, Globe Indemnity Company, is a corpo¬ 
ration doing business in the District of Columbia and 
brings this suit in its own right as insurance carrier for 
the co-plaintiff, Floyd E. Davis Company. 
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4. The defendant, Theodore Britton, is an adult citizen 
of the United States, a resident of the District of Colum¬ 
bia, and is sued in his official capacity as Deputy Commis¬ 
sioner of the United States Employees Compensation 
Commission for the District of Columbia. 

2 5. That pursuant to the Act aforesaid and here¬ 

inafter referred to as the “Workmens Compensa¬ 
tion Act” in effect on September 27, 1951 and prior there¬ 
to, the Globe Indemnity Company issued to Floyd E. 
Davis Company a policy of insurance securing the pay¬ 
ment of compensation and medical benefits in the event 
of injury or death suffered by an employee of Floyd E. 
Davis Company arising out of and in the course of his 
employment. 

6 . That on September 27, 1951, and prior thereto, Floyd 
E. Davis Company, as real estate agent, managed certain 
properties owned by one Charles Wolfe. Among the prop¬ 
erties managed by Floyd E. Davis Company, as agent of 
Charles Wolfe, was the apartment house located at 1419 
Columbia Road, N. W., Washington, D. C. One James L. 
Casey was employed by Charles Wolfe as janitor at said 
property. On September 27, 1951, James L. Casey sus¬ 
tained personal injury on the premises at 1419 Columbia 
Road, N. W., which injury resulted in his death on Sep¬ 
tember 28, 1951. That thereafter, to wit, on February 5, 
1952, a claim for compensation benefits was filed by Alice 
M. Casey, surviving wife of James L. Casey, and by James 
L. Casey, Jr., the surviving minor child of James L. Casey, 
.against Charles Wolfe, the employer. The Aetna Cas¬ 
ualty and Surety Company, workmens compensation in¬ 
surance carrier for Charles Wolfe, was made a party to 
this proceeding, which was assigned Docket No. 22564-1-F 
at the Bureau of Employees Compensation. On April 15, 
3952, the same claimants filed claim against Floyd E. Davis 
Company, which claim was assigned Docket No. 5411-8-F 
at the Bureau of Employees Compensation. The Globe In¬ 
demnity Company was made a party to this proceeding. 
These claims were controverted both by Charles Wolfe and 



Floyd E. Davis Company and by their insurance carriers 
said controversions denying the existence of an employer- 
employee relationship at the time of the accident, and that 
the injury arose out of and in the course of Casey’s em¬ 
ployment. Thereafter on April 25, 1952, a Recommenda¬ 
tion was issued by the Bureau of Employees Compensa¬ 
tion in Docket No. 22564-1-F in which it was recommended 
that Charles Wolfe, as employer, and Aetna Casualty and 
Surety Company, as insurance carrier pay certain bene¬ 
fits to Mrs. Casey and her minor son. Thereupon Docket 
Nos. 22564-1-F and 5411-8-F were consolidated for formal 
hearing; which hearing was held on December 2, 
3 1952, and December 9, 1952. On February 6, 1953, 

the defendant herein issued a compensation order 
in Docket No. 5411-8-F sustaining the claims of Alice M. 
Casey and James L. Casey, Jr., copy of which compensa¬ 
tion order is attached hereto marked as “Plaintiffs’ Ex¬ 
hibit A” and made a part hereof. The defendant failed to 
issue an order in Docket No. 22564-1-F. 

7. The compensation order of February 6, 1953, is not 
in accordance with law since the Deputy Commissioner 
erred in his findings of fact and his conclusions from those 
facts for the following reasons: 

(a) The finding of the defendant that the Floyd E. Davis 
Company was the employer of James L. Casey at the time 
of his injury and death was contrary to the evidence ad¬ 
mitted in the record at the formal hearing, and is con¬ 
trary to law. 

(b) The finding of the Deputy Commissioner that the 
injury arose out of and in the course of Casey’s employ¬ 
ment was contrary to the evidence and to the law. 

(c) The action of the Deputy Commissioner in issuing 
his order in Docket No. 5411-8-F without simultaneously 
deciding the issues involved in Docket No. 22546-1-F was 
arbitrary, capricious and prejudicial to plaintiffs herein. 

(d) The action of the Deputy Commissioner was and 
is arbitrary, capricious and predicated upon conjecture 
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and was and is without foundation in the evidence and is 
without basis in fact or law, and his compensation order 
was and is not in accordance with the law. 

Wherefore the premises considered, the plaintiffs pray: 

1. That a U. S. Writ of Subpoena he issued by this Hon¬ 
orable Court against said defendant, Theodore Britton, re¬ 
quiring him by a day certain to be therein named to ap¬ 
pear herein and answer the exigencies of this Complaint. 

2. That the Deputy Commissioner be directed and re¬ 
quired to file in this case the transcripts of testimony taken 
at the hearings of December 2 and December 9, 1952, to¬ 
gether with all exhibits from the evidence before the Depu¬ 
ty Commissioner at said hearings. 

3. That an injunction issue pendente lite and per- 
4 manently restraining the enforcement of the said 
compensation order and award and requiring the 
defendant to vacate and set aside the same. 

4. That the plaintiffs may have such other and further 
relief as the nature of the case may require and to the 
Court may seem just and proper. 

Floyd E. Davis Company 
By Floyd E. Davis, Jr. 

Floyd E. Davis, Jr. 

and 

Globe Indemnity Company 
By Donald F. Aubrey 
Donald F. Aubrey 

Arthur C. Keefer 
S. Jay McCathran, Jr. 

S. Jay McCathran, Jr. 

Attorneys for Floyd E. Davis Company 

Hugh Lynch, Jr., 

Attorney for Globe Indemnity Company 
1625 K Street, N. W. 

Washington 6, D. C. 






District of Columbia, ss: 

Floyd E. Davis, Jr., Vice President and Treasurer, 
Floyd E. Davis Company, 1629 K Street, N. W., Washing¬ 
ton, D. C., being first duly sworn on oath, deposes and 
says that I am duly authorized by the said company to 
make this acknowledgment; that I have read the foregoing 
complaint by me subscribed and know the contents there¬ 
of; that the facts and matters therein stated of my own 
knowledge are true and those stated upon information and 
belief I believe to be true. 

Floyd E. Davis, Jr. 

Floyd E. Davis, Jr. 

Subscribed and sworn to before me this 16th day of Febru¬ 
ary, 1953. 

Margaret R. Hunt 
Notary Public, D.C. 

District of Columbia, ss : 

Donald F. Aubrey, Superintendent, Globe Indemnity 
Company, 1405 G Street, N. W., Washington, D. C., 
5 being first duly sworn on oath, deposes and says that 
I am duly authorized by the said company to make 
this acknowledgment; that I have read the foregoing com¬ 
plaint by me subscribed and know the contents thereof; 
that the facts and matters therein stated of my own knowl¬ 
edge are true and those stated upon information and be¬ 
lief I believe to be true. 

Donald F. Aubrey 
Donald F. Aubrey 

Subscribed and sworn to before me this 16 day of Feb., 
1953. 

Henry G. Morgan 
Henry G. Morgan 

My Commission Expires July 15, 1957. 

(Copy of findings of fact and award in full attached and 
marked Plaintiffs’ Exhibit A) 
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6 Filed Feb. 16,1953 

Exhibit 1 

UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 

Compensation Order Award of Death Benefits 
Case No. 5411-8 Fatal 

In the matter of the claim for compensation under the Dis¬ 
trict of Columbia Workmen’s Compensaton Act 

(James L. Casey, deceased employee) Alice M. Casey, 
surviving wife, James L. Casey, Jr., surviving minor 
child 

Claimants 


vs. 

Floyd E. Davis Company 

Employer 

Globe Indemnity Company 

Insurance Carrier 

Such investigation in respect to the above-entitled 
claim having been made as is considered necessary, and 
hearings having been duly held in conformity with law, 
the Deputy Commissioner makes the following 

Findings of Fact 

That on September 27, 1951, James L. Casey, herein¬ 
after referred to as “employee,” was in the employ of 
the Floyd E. Davis Company, the address of which was 
1629 K Street, Northwest, Washington, District of Co¬ 
lumbia ; that the employer was subject to the provisions of 
an Act of Congress approved May 17, 1928, entitled “An 
Act to provide compensation for disability or death re¬ 
sulting from injury to employees in certain employments 



in the District of Columbia, and for other purposes”; that 
the liability of the employer for compensation under the 
said Act was insured by the Globe Indemnity Company; 
that on the said day the employee herein, while perform¬ 
ing service for the employer as a janitor of an apartment 
house located at 1419 Columbia Road, Northwest, 
7 Washington, District of Columbia, and while en¬ 
gaged in draining scalding water into a pit sur¬ 
rounding a boiler in the said apartment house, sustained 
personal injury when he fell into the said scalding water, 
suffering second degree burns of the body, face, neck, and 
extremities, and traumatic shock, -which injury resulted in 
his death on September 28, 1951; that the said employer 
was engaged in the real estate business and the sale of 
insurance and maintained an office at 1629 K Street, North¬ 
west, Washington, D. C.; that the employer offered sales, 
rental, and management services to the owners of real 
property and the sale of insurance for the protection of 
such owners; that in the operation of its business the em¬ 
ployer employed persons who performed services for it 
in its office located as found above and persons, including 
janitors, who performed services in connection with the 
operation, maintenance and upkeep of real property, par¬ 
ticularly apartment houses owned by its customers; that 
the employer hired such janitors, supervised and con¬ 
trolled their work activities, paid their wages, and dis¬ 
pensed with their services when to do so suited its pur¬ 
pose; that the employer reimbursed itself for all amounts 
paid such janitors as wages out of moneys it collected in 
rentals of apartments in the said apartment house for 
their said owners; that the employer hired the employee 
herein to perform the work of janitor in the apartment 
house located at 1419 Columbia Road, Northwest, Wash¬ 
ington, D. C., which apartment house was owned by one 
Charles Wolfe, with whom the employer had a contract to 
perform management services; that the employer super¬ 
vised and controlled the employee’s work activities and 
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paid his wages; that the employee considered the said 
Floyd E. Davis Company to be his employer; that in con¬ 
nection with the work of the employee as janitor in the 
said apartment house the said Floyd E. Davis Company 
gave him no advice or instruction or information which 
would imply that he was considered to be an em- 
8 ployee of the owner of the said apartment house or 
of any person other than the said Floyd E. Davis 
Company; that the employee was not given the opportun¬ 
ity to consent to employment by any person other than 
the said Floyd E. Davis Company; that the employee was 
the employee of the said Floyd E. Davis Company and of 
no other person; that the employee had been drinking 
intoxicating liquor during the afternoon of September 27, 
1951. but his injury and death, as found above, were not 
solely due to his intoxication; that the injury and death, 
of the employee arose out of and in the course of his em¬ 
ployment by the employer within the meaning of the Act; 
that written notice of injury and death was not given to 
the Deputy Commissioner and the employer within thirty- 
days, but that the employer had knowledge of the injury 
and death of the employee and has not been prejudiced 
by the lack of such written notice; that as a result of the 
injury the employee required immediate medical treat¬ 
ment and care which -was furnished by physicians and a 
hospital; that the employer is liable for the reasonable 
cost of all medical treatment and care required by the 
employee as a result of the injury; that the average week¬ 
ly wages of the employee herein at the time of his injury 
and death were $27.80; that Mrs. Alice M. Casey, who was 
born on May 19, 1911 and married to the employee on 
June 6, 1946, is the surviving wife of the employee and as 
such she is entitled to death benefits at the rate of $9.73 
per week (35 per cent of $27.80), beginning September 28, 
1951, and continuing subject to the limitations of the Act ; 
that James L. Casey, Jr., who was born on June 7, 1948, 
and legally adopted by the employee on September 21, 
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1951, is the surviving minor child of the employee and as 
such he is entitled to death benefits at the rate of $4.17 
per week (15 per cent of 27.80), beginning September 28, 
1951, and continuing subject to the limitations of 
9 the Act; that death benefits due James L. Casey, 
Jr., shall be paid to Mrs. Alice M. Casey, his mother 
and natural guardian; that accrued death benefits due to 
Mrs. Alice M. Casey in her behalf and in behalf of James 
L. Casey, Jr., from September 28, 1951 to January 29, 
1953, inclusive, 70 weeks at the combined rate of $13.90 per 
week, amount to $973; that funeral services were rend¬ 
ered in behalf of the employee by W. Ernest Jarvis, Un¬ 
dertaker, 1314 U Street, Northwest, Washington, D. C., 
the reasonable expenses of which exceeded $400; that Mrs. 
Alice M. Casev, widow of the employee, paid $304 on the 
bill of the undertaker and the balance of said bill was paid 
by the United States Veterans Administration; that the 
employer and the insurance carrier are liable for the pay¬ 
ment of reasonable funeral expenses not to exceed $400; 
that nothing has been paid as death benefits. 

Upon the foregoing findings of fact, the Deputy Com¬ 
missioner makes the following 

Award 

That the employer, Floyd E. Davis Company, and the 
insurance carrier, Globe Indemnity Company, shall pay 
death benefits to Mrs. Alice M. Casey in her own behalf 
and in behalf of James L. Casey Jr., as follows: 70 weeks 
at the combined rate of $13.90 per week, from September 
28, 1951, to January 29, 1953, inclusive, amounting to $973, 
and shall continue such payments thereafter at the rate of 
$13.90 per week, payable in biweekly installments subject 
to the limitations of the Act or until further order of the 
Deputy Commissioner. 

The employer and the insurance carrier shall also pay 
to Mrs. Alice M. Casey the sum of $304 as reimbursement 
for reasonable funeral expenses paid by her. 
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The employer and the insurance carrier shall pay the 
reasonable cost of all medical treatment and care required 
by the employee as a result of the injury. 

10 A fee for legal services rendered in behalf of the 
claimants in connection with this claim is approved 
in favor of Jacob N. Halper, Esq., in the amount of $300. 
the same to be a lien upon and paid out of this award. 

Given under my hand at Washington, D. C., 
this sixth day of February, 1953. 

Sd/ Theodore Britton 
District of Columbia Compensation District 
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Filed Feb. 16,1953 


Molion for Preliminary Injunction 


Comes now the plaintiffs, by their attorneys, and move 
the Court to stay the payment of the compensation re¬ 
quired by the award of the defendant in this case, pending 
final decision in this proceeding, and to restrain the ef¬ 
fectiveness of said award on the ground that payment of 
compensation as required by the award would result in 
irreparable injury to plaintiffs. In support of said motion, 
plaintiffs respectfully refer this Honorable Court to the 
Points and Authorities attached hereto, the Complaint, 
and Exhibit A all of which it requests that the Court con¬ 
sider on this Motion. 


Arthur C. Keefer 

S. Jay McCathran, Jr. 

S. Jay McCathran, Jr. 

Hugh Lynch, Jr. 

Hugh Lynch, Jr. 
Attorneys for Plaintiffs 
1625 K. Street, N. W. 


##***#**# * 
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14 Filed Feb. 27,1953 

Motion of Alice M. Casey, Individually, and of James L. Casey, 
Jr., a Minor, by Alice M. Casey, His Next Friend, for Per¬ 
mission to Intervene as Party Defendants 

Now come Alice M. Casey, individually, and James L. 
Casey, a minor, by Alice M. Casey, his next friend, and 
move for permission to intervene herein, as parties de¬ 
fendant, and to assert defenses or take such other pro¬ 
ceedings as they shall be advised, upon the following 
grounds: 

1. Alice M. Casey is the surviving wife, and James L. 
Casey, Jr., is the surviving minor child of James L. Casey, 
a deceased employee entitled to the benefits of the Long¬ 
shoremen and Harbor Workers’ Compensation Act of 
March 4, 1927, duly made applicable to the District of 
Columbia, and are the persons who, as claimants in the 
proceeding before the Deputy Commissioner, District of 
Columbia Compensation District, Defendant herein, re¬ 
ceive and are entitled to an award of benefits made by the 
said defendant Deputy Commissioner on February 6, 1953. 

2. That the granting of the final relief sought in this 
action would divest the movants of the right conferred up¬ 
on them by the said award and would thus result in ex¬ 
tinguishing a valuable property right which has accrued 
to them. 

15 3. The proposed answer to the complaint annexed 
hereto as the movants’ exhibit. 

Jacob N. Halper 
Jacob N. Halper 
842 Investment Building 
Washington 5, D. C. 

Attorney for Intervening 
Defendants 
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Mr. Arthur Keeper 
900 F Street, N. W. 

Washington, D. C. 

Attorney for Floyd E. Davis Company 
and 

Mr. Hugh Lynch, Jr. 

1625 K Street, N. W. 

Washington, D. C. 

Attorney for Globe Indemnity Company 
and 

Mr. W. E. Boote, 

Assistant Solicitor 
Department of Labor 

Attorney for Bureau of Employees’ Compensation 
Federal Temporary “V” Building 
Washington 25, D. C. 

• * * * * * • • # * 

16 Filed Feb. 27, 1953 

Answer of Alice M. Casey and James L. Casey, Jr., Intervening 

Defendants 

First Defense 

The complaint fails to state a claim upon which relief 
can be granted. 


Second Defense 

There is a defect of parties defendant. It appearing by 
Paragraph 6 of the complaint that there is pending be¬ 
fore the Deputy Commissioner the claim of Alice M. Casey 
and James L. Casey, Jr., against Charles Wolfe, employer, 
and Aetna Casualty and Surety Company, carrier, em¬ 
ployer and carrier should have been made parties to this 
action. 
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Third Defense 

The plaintiffs are not entitled to an injunction pen¬ 
dente lite as prayed in Paragraph 3 of their prayers in 
the complaint, unless there be a showing, absent here, that 
the plaintiffs will suffer irreparable damage. 

Fourth Defense 

Answering the corresponding numbered paragraphs of 
the complaint these intervening defendants say: 
17 1, 2, 3, 4 & 5. These allegations are admitted. 

6. The intervening defendants admit the allegations of 
paragraph 6, but they do not admit allegations of con¬ 
clusions of law and specifically they do not admit the re¬ 
lation of principal and agent between the several parties 
as stated by the complaint. 

7. These intervening defendants say they are not re¬ 
quired to answer the allegations of this paragraph since 
they are allegations of a conclusion of law, but these in¬ 
tervening defendants say that the compensation order of 
February 5, 1953, is in accordance with law and that the 
findings of fact of the Deputy Commissioner are based 
upon substantial evidence. 

Wherefore, the intervening defendants move the com¬ 
plaint be dismissed with their costs. 

Jacob N. Hauper 
Jacob N. Halper 
842 Investment Building 
Washington 5, D. C. 

■Attorney for Intervening 
Defendants 

**#**•*•*• 
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18 Filed Mar. 18, 1953 

Order for Leave lo Intervene 

This action came on to be heard upon the motion of 
Alice M. Casey and James L. Casey, Jr., for leave to inter¬ 
vene herein, whereupon, upon consideration thereof, it is 
this 18th day of March, 1953, Ordered as follows: 

1. That Alice M. Casey and James L. Casey, Jr., be 
and they are hereby granted leave to intervene as parties 
defendant. 

• 

2. That the clerk of the court is hereby directed to ac¬ 
cept for filing as a pleading the exhibit accompanying the 
motion to intervene, and thereupon said exhibit shall stand 
as the answer of Alice M. Casey and James L. Casey, Jr., 
to the complaint. 

3. That Jacob N. Halper be and he hereby is appointed 
Guardian ad Litem to appear for and actively defend this 
action on behalf of the intervening defendant James L. 
Casey, Jr., a minor. 

By the Court 

F. Dickenson Letts 
Judge 

• • • • * • • • # • * 

19 Filed April 22, 1953 
Defendant Britton's Motion to Dismiss Complaint 

Defendant Theodore Britton, by his attorneys, moves 
this Honorable Court to dismiss the complaint for the 
following reasons: 

1. That the complaint does not state a claim upon which 
relief can be granted. 

2. That it appears from the record, including the tran¬ 
scripts of testimony taken before the deputy commissioner 
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on December 2, 1952, and December 9, 1952 that the com¬ 
pensation order complained of is in accordance with law. 

3. For such other good and sufficient reasons as may¬ 
be shown. 

Leo A. Rover 
Leo A. Rover 
United States Attorney 

Ross O’Donoghtje 
Ross O’Donoghue 
Assistant United States Attorney 

21 April 28, 1953 

Intervening Defendants Casey's Motion to Dismiss Complaint 

Intervening Defendants Alice M. Casey and James L. 
Casey, Jr., by their attorney, move this Honorable Court 
to dismiss the complaint for the following reasons: 

1. That the complaint does not state a claim upon which 
relief can be granted. 

2. That it appears from the record, including the tran¬ 
scripts of testimony taken before the deputy commissioner 
on December 2, 1952, and December 9, 1952, that the com¬ 
pensation order complained of is in accordance with law. 

3. For such other good and sufficient reasons as may 
be shown. 

Jacob N. Halper 
Jacob N. Halper 
842 Investment Building 
Washington 5, D. C. 

Attorney for Intervening 
Defendants Casey 

*•**•**•*• 





4 . 

4 



* 
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23 Filed May 21,1953 

Order Denying Motion for Interlocutory Injunction 

Plaintiffs having applied under Section 21(h) of the 
Longshoremen’s and Harbor Workers’ Compensation Act 
as made applicable to the District of Columbia by the Act 
of May 17, 1928 for an interlocutory injunction staying 
the payment of workmen’s compensation awarded by the 
defendant Britton, and the court having heard and con¬ 
sidered said application and made findings of fact and 
conclusions of law respecting such application, it is this 
21st day of May, 1953, 

Ordered, That the application for interlocutory injunc¬ 
tion be, and the same hereby is, denied. 

F. Dickenson Letts 

J. 

*•**#**•# • 

24 Filed May 21, 1953 

Findings of Fact and Conclusions of Law 

Plaintiffs having applied under Section 21 (b) of the 
Longshoremen’s and Harbor Workers’ Compensation Act 
as made applicable to the District of Columbia by the Act 
of May 17, 1928 for an interlocutory injunction staying 
the payment of workmen’s compensation awarded by the 
defendant Britton and the Court having heard and con¬ 
sidered said application finds the facts and states the con¬ 
clusions of law as follows: 

Findings of Fact 

1. That the defendant Britton on February 6, 1953 made 
an award of workmen’s compensation to the widow and 
child of James L. Casey, who sustained fatal injuries in 
the course of his employment. 

2. That the plaintiffs have brought a proceeding to set 
aside said order alleging that it is not in accordance with 
law. 
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3. That incidental to such proceeding plaintiffs have ap¬ 
plied for an interlocutory injunction staying the payment 
of compensation pending the final decision. 

4. That the applicable law provides that such compensa¬ 
tion payments shall not be stayed pending final decision 
unless irreparable damage would otherwise ensue to the 

employer. 

25 5. That plaintiffs have failed to establish that 
irreparable damage would ensue to the employer if 

such stay be not granted. 

Conclusions of Law 

1. That defendant is entitled to an order denying the 
application for an interlocutory injunction. 

F. Dickenson Letts 
J. 

No objection as to form: 

5. Jay McCathran, Jr. 

Attorney for Plaintiff Floyd E. Davis Co. 

Hugh Lynch, Jr. 

Attorney for Plaintiff Globe Indemnity Co. 

*•*•••••*• 

26 Filed Nov. 6, 1953 

Order and Judgment Granting Motion to Dismiss Complaint . 

This action came on to be heard upon the motions of the 
defendant Britton and the intervening defendants to dis¬ 
miss the complaint filed herein and upon consideration 
thereof, it is this 5th day of November, 1953, 

Ordered, Adjudged, and Decreed, that the said motions 
are hereby granted and the complaint be, and the same 
hereby is dismissed. 

R. B. Ejeech 
Judge 
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27 Filed Nov. 25, 1953 

Notice of Appeal 

Notice is hereby given this 24th day of November, 1953, 
that Floyd E. Davis Company, a body corporate and Globe 
Indemnity Company hereby appeal to the United States 
Court of Appeals for the District of Columbia from the 
final order and judgment of this Court entered on the 6th 
day of November, 1953 in favor of Theodore Britton, de¬ 
fendant and Alice M. Casey, and James L. Casey, Jr., 
intervening defendants against said Floyd E. Davis Com¬ 
pany and Globe Indemnity Company 

S. Jay McCathran 
S. Jay McCathran, 

Attorney for Floyd E. Davis 
Company 

Washington Loan & Trust 
Bldg. 

Hugh Lynch, Jr. 

Hugh Lynch, Jr. 

Attorney for Globe Indemnity 
Company 

1625 K Street, N. W. 

* # • * • • # * # * 

4 Proceedings Before Bureau of Employees Compensation 
of the Department of Labor (Docket Nos. 22564-1-F 
and 5411-8-F) and Exhibits Thereto, Filed October 19. 
1953. 

PROCEEDINGS 

The Deputy Commissioner: This is a compensation claim 
for death benefits. There are two claims. In Claim No. 
22564-1 the parties are: James L. Casey, deceased em¬ 
ployee; Alice M. Casey; and James L. Casey, Jr., claimant; 
against Charles N. Wolf, Jr., and The Aetna Casualty and 
Surety Company. The claimants are represented by At¬ 
torney Jacob N. Halper. Mr. Wolf is represented by 
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Attorney R. P. Franchino; and The Aetna Casualty and 
Surety Company is represented by Attorney M. S. 
Mazzuchi. 

In Case No. 5411-8 the parties are as follows: James L. 
Casey, deceased employee; Alice M. Casey; and James L. 
Casey, Jr., claimants; versus Floyd E. Davis Company and 
the Globe Indemnity Company. You have the representa¬ 
tion for the claimants—Mr. Halper. Floyd E. Davis Com¬ 
pany is represented by Mr. Arthur Keefer; and the Globe 
Indemnity Company by Mr. Hugh Lynch, Jr. 

In Case 22564-1 the hearing is being held upon the ap¬ 
plication of The Aetna Casualty and Surety Company, the 
insurance carrier for Charles Wolf, Jr., whose address ap¬ 
pears to be 144 12th Street, N. E., Washington, D. C., and 
also in care of Floyd E. Davis Company, 1629 K Street, 
N. W., Washington, D. C. 

On February 5, 1952, Mrs. Alice M. Casey, 405 11th 
Street, S. E., Washington, D. C., filed claim against 
5 Charles Wolf, Jr., for death benefits under the Dis¬ 
trict of Columbia Workmen’s Compensation Act, al¬ 
leging that the death of her husband, James L. Casey, on 
September 28, 1951, w'as due to personal injury sustained 
by him on September 27, 1951, while he was employed in 
the District of Columbia by the said Charles Wolf, Jr., as a 
janitor, which injury she alleges arose out of and in the 
course of such employment at 1419 Columbia Road, N. W., 
Washington, D. C. 

From information in the file it appears that the said 
James L. Casey on September 27,1951, fell into a boiler pit 
filled with scalding water, suffering second degree burns of 
the entire body, as a result of which he died on September 
28, 1951. It further appears that funeral services were 
rendered in behalf of the deceased by Ernest W. Jarvis, 
undertaker, 1314 U Street, N. W., Washington, D. C., the 
reasonable expenses of which amounted to $454, bill for 
which expenses has been paid by the widow of the deceased. 

The employee’s widow was born on May 19, 1911, and 
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was married to the employee on June 6, 1946. The em¬ 
ployee’s minor son, James L. Casey, Jr., was born on June 
7, 1948. 

Do you have any statement of claim you wish to make, 
Mr. Halper? 

Mr. Halper: The basis of the claim is set forth in a 
letter dated August 25,1952, under the caption “Case 

6 No. 22564-1,” in which the administrative assistant, 
speaking for the Deputy Commissioner, set forth the 

claim; and in response to that letter, Jacob N. Halper, on 
behalf of the claimant, accepted the proposal made therein 
qualifying it by these two factors: One, that in awarding 
this claim, consideration be given to an attorney’s fee for 
the claimant; and second, that in fixing the base wage, the 
use of an apartment by the decedent be given consideration. 

The Deputy Commissioner: The letter you are referring 
to is an informal letter of recommendation written by an 
employee of this office to the parties in this case. I think 
you should state for the record just what you are claiming 
in the way of average wages against the employer in this 
particular case, the employer being Charles H. Wolf, Jr. 

At the time the letter of recommendation was written, 
from the information then at hand it appeared to the ad¬ 
ministrative assistant that the average weekly wages of 
the deceased at the time of his death were $27.12. From 
your statement I take it that you are alleging that the 
wages should be considered as having been higher than that. 

Mr. Halper: Yes, on account of the requirement that the 
use of an apartment be included, at $92.50 per month. 

Mr. Mazzuchi: May I understand that ? That is the total 
wage per month? 

7 Mr. Halper: No. The wage is as the Commis¬ 
sioner stated, $27.12, plus a monthly allowance for 

quarters amounting to $92.50. 

The Deputy Commissioner: Do you have anything fur¬ 
ther to add to your statement of claim ? 

Mr. Halper: Then, of course, the reimbursement for un¬ 
dertaker’s charges. 
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The Deputy Commissioner: I thought I covered that. 

Mr. Halper: That is all right. If you have covered that, 
I adopt that. 

The Deputy Commissioner: What is your statement on 
that? 

Mr. Halper: That is $304, being a reasonable amount 
for funeral expenses, paid by her. Then in addition to 
that, the allowance to the child, James L. Casey, Jr., at 
$4.07 per week. 

Mr. Lynch: Mr. Britton, I believe he said “I adopt that.” 
I doubt that—in connection with adopting your statement 
with respect to— 

Mr. Halper: Yes—rather, the recommendation made by 
the Commissioner through the administrative assistant. 

The Deputy Commissioner: The recommendation of the 
administrative assistant was that a certain insurance com¬ 
pany and a certain employer assume liability under the 
Act in this case. The recommendation was based 

8 upon a consideration of information at hand at that 
time. We are now attempting to hold a formal hear¬ 
ing in this case. We want to make the statement clear. 

As I understand your position, you are claiming that the 
employer in this case is liable for death benefits to your 
clients and you are claiming that the average weekly wages 
should be computed on $27.12 per week, plus $92.50 per 
month. Is that correct? 

The Deputy Commissioner: This claim has been contro¬ 
verted by Charles H. Wolf, Jr., and his insurance 

9 carrier, The Aetna Casualty and Surety Company. 
Since Mr. Wolf has representation and The Aetna 

Casualty and Surety Company has separate representation, 
I will ask Mr. Wolf’s attorney to state Mr. Wolf’s position 
with regard to this claim. That is Mr. R. P. Franchino. 

Mr. Lynch: May I interrupt, Mr. Britton ? May I inquire 
whether the record being made at this time is limited solely 
to the first case? 



The Deputy Commissioner: The first case. 

Mr. Lynch: In other words, this is not a consolidated 
hearing? 

The Deputy Commissioner: Yes, it is a consolidated hear¬ 
ing, but I want a clear record on what the claim is in each 
case. 

Mr. Mazzuchi: May I suggest that I be allowed to state 
the position of The Aetna Casualty and Surety Company 
first so that Mr. Wolf will then be apprised of what our 
position is? 

The Deputy Commissioner: Mr. Franchino, do you agree 
to Mr. Mazzuchi’s suggestion? 

Mr. Franchino: Yes. 

The Deputy Commissioner: All right. 

Mr. Mazzuchi: The issues raised by The Aetna Casualty 
and Surety Company are these: One, that the injury and 
death did not arise out of or in the course of em- 


10 ployment. Two, that the deceased was not an em¬ 
ployee of Charles H. Wolf, Jr., but of Floyd E. Davis 
Company. That The Aetna Casualty and Surety Company 
has no policy coverage for Charles H. Wolf, Jr., on the 
premises where the decedent was injured. 

This relates only to the issues in the matter of the death 
of James L. Casey. We don’t agree to the wages. We say 
that the wages were as paid by the insured, if he is an 
insured, $56.50 per month; and he received an $11 a month 
apartment allowance. 

Mr. Halper: What was that last figure? 

Mr. Mazzuchi: $11. 

The Deputy Commissioner: Does that state the position 
of The Aetna Casualty and Surety Company in this case ? 

Mr. Mazzuchi: Yes, sir. 

The Deputy Commissioner: All right, Mr. Franchino. 

Mr. Franchino: Mr. Commissioner, I think in view of 
the fact that I was of the impression that this dispute was 
going to be as to the liability of Aetna Casualty and Globe 
Indemnity, we were merely prepared to be a nominal party. 
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In other words, our contention is that if we are responsible, 
our insurance coverage covers the situation. 

The Deputy Commissioner: Your position is that your 
client is protected by coverage. 

Mr. Franchino: If it is determined that the in- 
11 jured party was acting within the scope or in the 
course of his employment. 

The Deputy Commissioner: Can you be more specific? 
What coverage are you contending your client had? 

Mr. Franchino: If the individual who is the decedent 
was acting within the course of or in the scope of his em¬ 
ployment, it is our contention that Aetna Casualty was 
responsible for the workmen’s compensation payments. 
«*••••##•• 

13 The Deputy Commissioner: I think we have the 

14 issues stated in Case No. 22564-1. In Case 5411-8, 
the hearing in this case is being held upon the appli¬ 
cation of the Globe Indemnity Company, the insurance 
carrier for Floyd E. Davis Company, 1629 K Street, N. W., 
Washington, D. C. On April 15, 1952, Mrs. Alice' M. Casey 
filed claim in her own behalf and in behalf of her minor 
son, James L. Casey, Jr., against Floyd E. Davis Company 
for death benefits under the District of Columbia Work¬ 
men’s Compensation Act, alleging that the death of her 
husband, as already described, arose out of and in the 
course of his employment by the said Floyd E. Davis 
Company. 

Will you state the claim in this case, Mr. Halper? 

Mr. Halper: So far as the death benefits are concerned, 
the claim is similar to No. 22564-1. 

The Deputy Commissioner: It is your allegation that 
the deceased was an employee of Floyd E. Davis Company 
in this case? 

Mr. Halper: That is right. 

The Deputy Commissioner: This claim has been contro¬ 
verted by the Floyd E. Davis Company and its insurance 
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carrier, the Globe Indemnity Company. I believe Mr. 
Keefer represents the Floyd E. Davis Company. 

Mr. Keefer: That is correct 

The Deputy Commissioner: Mr. Keefer, do you wish to 
make a statement as to the position of the Floyd 

15 E. Davis Company in opposition to the claim in this 
case ? 

Mr. Keefer: It is our contention that the employee was 
an employee of the owner of the property. 

The Deputy Commissioner: In other words, Floyd E. 
Davis Company contends that the deceased was an em¬ 
ployee— 

Mr. Keefer: Of the owner of the property, and the owner 
of the property paid his salary. 

The Deputy Commissioner: Charles H. Wolf, Jr.? 

Mr. Keefer: That is correct. The Floyd E. Davis Com¬ 
pany was merely a rental agent for the property. 

The Deputy Commissioner: All right. 

Mr. Keefer: Floyd E. Davis Company charged his salary 
to the expense of the gross income of the property, which 
is the ordinary and usual way of conducting business in the 
District of Columbia. 

The Deputy Commissioner: What is the position of the 
Globe Indemnity Company in this case, Mr. Lynch? What 
are the grounds of controversion? 

Mr. Lynch: First, Mr. Britton, may I inquire if any 
informal recommendation has been made in this case as in 
the prior case under consideration? 

The Deputy Commissioner: Apparently not. 

Mr. Lynch: Mr. Britton, you stated in your— 

Mr. Halper: May I interrupt here? This letter is 
addressed to—I am sorry; it is addressed to Wolf. 

16 The Deputy Commissioner: You are again re¬ 
ferring to the letter of recommendation written by 

the administrative assistant, the one you have already 
referred to? 

Mr. Halper: Yes. 
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Mr. Lynch: Mr. Britton, you stated that the request for 
hearing had been made by the Globe Indemnity Company. 
I did not so understand it. Was not the request— 

The Deputy Commissioner: The Globe Indemnity Com¬ 
pany filed notice of controversion against the claim which 
was filed against the employer and Globe Indemnity Com¬ 
pany in this case. 

Mr. Lynch: Thereupon the Commission set the matter 
for hearing. 

The Deputy Commissioner: That’s right. 

Mr. Lynch: Without having issued any recommendation. 

The Deputy Commissioner: That’s right. 

Mr. Lynch: It is the position of the Globe Indemnity 
Company, first, that the deceased was not employed by the 
Floyd E. Davis Company but by Charles H. Wolf, Jr., the 
owner of the property at which the accident occurred. 
Secondly, the Globe Indemnity Company denies that at the 
time of the alleged injury and death the employee was per¬ 
forming service growing out of and incidental to his employ¬ 
ment. Third, the Globe Indemnity Company chal- 
17 lenges the wage rates and adopts the position of the 
Aetna Casualty as expressed in this proceeding in 
that regard. 

Lastly, the Globe Indemnity Company states that as far 
as coverage is concerned, it does have a policy of work¬ 
men’s compensation insurance— 

Mr. Mazzuchi: Will the Commissioner indulge us a 
moment; please? 

The Deputy Commissioner: Yes 

Mr. Lynch: Continuing—pardon the interruption—ad¬ 
mits it has a policy of workmen’s compensation insurance 
written in the name of the Floyd E. Davis Company; but 
denies that it has any coverage whatsoever relating to the 
property, which is admittedly owned by Charles H. Wolf, 
Jr., and is the location of the accident which brought about 
the death of the claimant. 
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Fifth, the Globe Indemnity Company challenges the de¬ 
pendency of the minor child of the deceased claimant. 

Mr. Mazzuchi: May I say that in connection with my 
statement of controversy here previously, I omitted that 
challenge as to the dependency of the child because I 
thought that we were all in one case together and that you 
were splitting them as to the child and mother. But I 
wish to add that also to my statement as to the Case No. 
22564-1. 

The Deputy Commissioner: Now, in connection with the 
insurance coverage in these two cases, on March 30, 
18 1951, the Office of the Deputy Commissioner received 

notification issued by The Aetna Casualty and 
Surety Company of coverage, including coverage for 
Charles H. Wolf, Jr. The policy number was 53 0 24452, 
and the policy period, May 19, 1951, to May 19, 1952. This 
record of the issuance of a policy by The Aetna Casualty 
and Surety Company is made an exhibit by the Deputy 
Commissioner. 

(Whereupon, the above referred to document was re¬ 
ceived in evidence as Deputy Commissioner’s Exhibit No. 
1 and, together with the other papers in this case, was filed 
in the Office of the Deputy Commissioner.) 

The Deputy Commissioner: On June 26, 1951, the Office 
of the Deputy Commissioner received notice of the issuance 
of a policy of insurance by the Globe Indemnity Company 
to Floyd E. Davis Company, 1629 K Street, N. W., Wash¬ 
ington, D. C., policy No. GCS 970427, for the policy period 
July 1, 1951, to July 1, 1952. This record of the issuance 
of policy by the Globe Indemnity Company is received in 
evidence as Deputy Commissioner’s Exhibit No. 2. 

(Whereupon, the above referred to document was re¬ 
ceived in evidence as Deputy Commissioner’s Exhibit No. 2 
and, together with the other papers in this case, was filed 
in the Office of the Deputy Commissioner.) 
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The Deputy Commissioner: I think we are ready to take 
testimony, Mr. Halper. 

• ••••#•••• 

20 Alice May Casey 
##***#*•#• 

Direct Examination 

By Mr. Halper: 

Q. In September 1951 where did you reside? A. 

21 1419 Columbia Road. 

Q. Is that an apartment house building? A. Yes. 
Q. Does it front on Columbia Road? A. Yes. 

Q. Where actually in the building did you reside? A. 
In the basement. 

Q. What does that consist of? A. Two rooms, kitchen 
and bath. 

• *•••*•••• 

27 Q. What was your husband working at in the 
early part of September 1951? What was he work¬ 
ing at? What was his business? A. He was a janitor 
taking care of the building. 

Q. Was he janitor of the premises 1419 Columbia Road, 
Northwest? A. Yes. 

28 Q. Who was he employed by? These questions 
you must state of your own personal knowledge. 

Who was he employed by? A. Floyd E. Davis is all I 
know. 

Q. Do you remember him ever getting paid for services? 
A. His check always come through the mail from Floyd E. 
Davis. 

Q. Do you know who sent the check? A. No. 

Q. Did you ever see the check? A. Sometimes; different 
names would be on it. 

Q. What names do you recall were on it from time to 
time? A. Mr. Carr; then Floyd E. Davis Company. 
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Q. Floyd E. Davis Company by Mr. Carr? A. Yes, Mr. 
Carr sometimes signs it. 

Q. Did anybody ever come to the apartment to instruct 
your husband how to work or what to do? A. Mr. Carr. 
Q. Mr. Carr did? A. Yes. 

Q. Do you know what the duties of your husband were 
in that job? A. He had full charge of the place, kept it 
clean, fires, took care of the building. 

29 Q. Would you say that he had the job that is 
usually performed by a janitor of an apartment 

building? A. That’s right. 

Q. Did the building have a furnace? A. Yes. 

Q. Boiler? A. A stoker. 

Q. Did you ever see it? A. Sure. 

Q. Did it have a pit connected with it? A. Yes. 

Q. What was in the pit? A. The coal hopper sits down 
there. There was a pump there; that was down inside of 
the pit. 

Q. Is that an automatic pump? A. Yes, it was auto¬ 
matic, run by electricity. 

Q. Did you ever see your husband work the pump? 
A. Yes. 

Q. Was it one of your husband’s duties to empty the 
boiler of water? A. Yes. 

Q. Do you remember what time of the year that was 
done? A. Yes, it was around just before his fires for the 
fall started up. 

30 Q. Just before the fall fires? A. Yes. 

Q. What is that? A. They usually sent a card 
through the mail for him to drain the boilers. 

Q. You say they sent a card to him to drain the boiler? 
A. Yes. 

Q. Do you know how the boiler was drained, the manual 
operation that w T as required, the physical operation? How 
was it done, do you know? A. No, I don’t know because I 
never— 
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Q. Did you ever see any pipes running from the boiler 
into the pit? A. There is one around the side of the boiler. 
Q. Does that run into the pit? A. Yes. 

Q. Did you ever see water flow from that pipe into 
the pit? A. Yes. 

Q. Where was that water coming from? A. It goes in 
the pit and then the pump pumps it out. 

Q. What operates the pump? A. Electricity. 

31 Q. Do you know where the electricity is con¬ 
nected up to operate the pump? A. It was down 

in there and then they moved it up out of the pit up to the 
top. 

Q. After your husband’s death? A. That’s right. 

Q. Did you say Mr. Carr instructed him to empty the 
boiler each year? A. No, it comes from the Iron Fireman 
Company. 

Q. The ones who operate the stoker. A. Yes. 

Q. Do you know whether Mr. Carr ever instructed— 
A. No, I don’t know whether he ever instructed him to 
do that or not. 

Q. How many times did he do that? A. Once a year. 

Q. Do you know whether Floyd Davis Company knew 
that he was doing that? A. I guess so. I don’t know. 

Q. Was it part of his work? A. It was part of his work. 
Q. Do you know how he died that day on the 27th of 
September? A. He was draining because that morning 
he told me he had to drain that for inspection the 

32 next day. He had to drain that boiler and have 
it cold for this inspection that next morning. 

*###**••*• 

35 Q. What is that paper there, Mrs. Casey? Did 
you give those slips to me? A. Those are the ones 
you asked me about. This is his salary for a whole year, 
withholding. 

Q. What are they? A. Those are his withholding state¬ 
ments. 
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Q. Where did you get them? A. From the Davis Com¬ 
pany. 

The Deputy Commissioner: Meaning Floyd E. Davis 
Company? 

The Witness: Yes, sir. 

The Deputy Commissioner: It is my understanding that 
the papers you have there are Treasury forms or Internal 
Revenue forms, W-2s. 

Mr. Halper: Right. 

The Deputy Commissioner: And they show the earnings 
of the deceased for certain periods. 

36 Mr. Halper: Yes. 

The Deputy Commissioner: And they show who 
the employer was. 

Mr. Halper: Yes. 

The Deputy Commissioner: Will you read from those? 
Mr. Halper: Yes, and I want to offer them, Mr. Com¬ 
missioner. 

The Deputy Commissioner: Just read from them, please. 
Mr. Halper: There are two forms; one is Form W-2, 
Withholding Statement for 1951, indicating that James 
Casey, deceased September 26, 1951, and giving his Social 
Security number; and then under the Federal Insurance 
Contributions Act, and then imprinted by typewriter is 
the name under the caption, “Employer by whom paid,” 
is “Charles H. Wolf, Jr., care of Floyd E. Davis Com¬ 
pany, Agent 1629, K Street, Northwest, Washington, 
D. C.” It shows total wages for 1951 as $585.75, and 
Federal income tax withheld, none. 

39 Cross Examination 

• • * * * * * * * • 

42 By Mr. Mazzuchi: 

Q. Mrs. Casey, I ask you to identify your signature 
down there. Is that your signature? A. Yes, that is 
my signature. 
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Q. Do you recall on October 9, 1951, giving a statement 
to a representative of The Aetna Casualty and Surety 
Company, a Mr. Fontaine? A. Yes, I gave him and 
another man—I don’t remember— 

• ###***#** 

45 Mr. Mazzuchi: No, this is for other matters as 
well; and as well as showing her best recollection as 

of October 9, 1951, which is the date of this statement, re¬ 
garding the matter of adoption should we not be able to 
secure other papers. 

May it be marked as Aetna Casualty and Surety Com¬ 
pany’s Exhibit 1? 

The Deputy Commissioner: A paper dated October 9, 
1951, headed, “Statement of Mrs. Alice Casey,” which has 
been identified by Mrs. Casey, is received in evidence as 
Aetna and Casualty Surety Company’s Exhibit No. 1. 

(The above mentioned document was received in evidence 
as Aetna and Casualty Surety Company’s Exhibit No. 1 
and, together with the other papers in this case, was 

46 filed in the Office of the Deputy Commissioner.) 

Q. Who was Mr. Carr? A. He was one of the men from 
the Floyd E. Davis Company. 

Q. You said that your husband worked under his 

47 supervision? A. Yes, he always come around there 
to tell him what to do. 

Q. He came around where? At the apartment building? 
A. At the apartment building. 

Q. 1419 Columbia Road? A. Yes. 

Q. He directed him as to the nature of his duties and 
as to the scope of his duties? A. Yes. 

Q. W'ho hired your husband? A. That I don’t know. 

Q. Did your husband, if you know, consider Mr. Carr as 
his boss, so to speak? A. He considered him as the one 
who tells him what to do. 
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Q. Did he consider that Mr. Carr had the right to fire 
him if he didn’t do what Mr. Carr wanted him to do? A. 
I don’t know. 

Mr. Keefer: I don’t want to make any objections, but 
I don’t think that is a fair question—did she consider 
something. If she wants to give an opinion, or if he wants 
an opinion— 

The Deputy Commissioner: She has answered the 
question. She doesn’t know the answer to the question. 

48 By Mr. Mazzuchi: 

Q. When did your husband begin working for the Floyd 
E. Davis Company? A. He was working there before the 
building was sold to—before the Floyd E. Davis Company 
took it over. 

Q. He was working on these premises before Floyd E. 
Davis took it over? A. That’s right. 

Q. When did he start working there? A. It was 1947. 
Q. So he had worked there continuously for the year 
of 1951 up until the date of his death, had he not? A. 
That’s right, yes, sir. 

Q. This wage of $585.75 shown on this W-2 which was 
read into the record, does that constitute his entire income 
for that year? A. Yes. 

Q. So that for approximately ten months in 1951 he 
received from the Floyd E. Davis Company $585.75? A. 
Yes. 

Q. Do you know when Floyd E. Davis Company took 
over the management of this property? A. No, I don’t 
know the exact date. 

Q. Was it in 1950? A. It could have been. I really 
don’t know. 

49 Mr. Halper: “Lindy and wife to Charles H. 
Wolf on December 30, 1949. Recorded on January 

1, 1950.” 

The Deputy Commissioner: It is my understanding, 
then, that her answer to the question, “Is this amount 
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his full salary for the period January 1, 1951 to the date 
of his death ?” is yes. 

By Mr. Mazzuchi: 

Q. Your husband’s check, Mrs. Casey, came in the mail 
all the time? A. Yes. 

Q. And from the Floyd E. Davis Company? A. Yes. 

Mr. Mazzuchi: I have no further questions. 

By Mr. Keefer: 

Q. Mrs. Casey, when did you first move to 1419 Columbia 
Road, Northwest? A. It "was in January 1947. 

Q. And your household consisted of whom at that par¬ 
ticular time? A. Just the two of us, my husband and I. 

Q. Do you know who at that time was managing the 
building? A. Yes, because the janitor—they had another 
janitor there before that time. He quit there. 

Q. Do you know what real estate firm in this city 
50 w T as looking after it, if any? A. Randall H. Hagner. 

Q. How long did the Hagner Company continue to 
look after that building? A. Until it was sold. 

Q. The testimony here indicates that it was sold in 1951. 

Mr. Lynch: December 30, 1949, is the date of the sale; 
recorded January 1, 1950. 

By Mr. Keefer: 

Q. At the end of December 1949. You were still living 
in this building then? A. Yes. 

Q. And you had been living there continuously since 
the time that you moved there? A. That’s right. 

Q. With your husband? A. Yes. 

Q. At that particular time you had no child? A. No. 

Q. When was the first time you ever had any contact, 
if you can recollect, to the best of your knowledge, with the 
Floyd E. Davis Company? Did you know who the Floyd 
E. Davis Company w T as when you moved into the building? 
A. No, we w T ere there before they took it over. 
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51 Q. Do you know the person who purchased the 
building? A. No. 

Q. When did you first see a representative of the Floyd 
E. Davis Company at that building? A. Some months 
afterwards. I was employed at the time. I wasn’t there 
all the time. 

Q. Sometime in 1950 or 1951? A. Yes. 

Q. And prior to that time the Hagner real estate firm in 
this city was looking after the building? A. Yes. 

Q. Your husband continued to work in that building. 
Am I correct? A. Yes. 

Q. Did he do the same type of work after the building 
was sold as he did before? A. Yes. 

Q. You testified that he received $27.12 every two weeks. 
Was that every two weeks or every week? A. He got his 
check every two weeks. He didn’t get it every week. 

Q. To the best recollection it was $27.12 until he was in¬ 
creased to $28? A. That’s right. 

52 Q. You had an apartment? A. Yes. 

Q. Where was that apartment located in the 
building? A. In the basement. 

Q. How large was this building? A. It is a four-story 
building. 

Q. How many apartments were in it? A. Twenty-seven 
or 28; I just don’t remember. 

Q. And your husband was there at all times, or did he 
have other employment? A. The building next to that, 
he took care of that, too. 

Q. Then so far as his time was concerned at 1419 
Columbia Road, he was a part-time employee. Am I 
correct? A. I think that’s right. 

Q. You received your living quarters in the building or 
the premises 1419 Columbia Road, Northwest? Am I 
correct? A. Yes. 

Q. Were they given to your husband as a part of the 
compensation for the services that he rendered there, do 
you know? 
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The Deputy Commissioner: She has testified to the 
question on direct examination, yes to that question. 

By Mr. Keefer: 

Q. Do you recall when you first saw Mr. Carr or when 
you first knew that the Floyd E. Davis Company was 

53 managing the building? A. I think one man came 
up there and told him that—I don’t remember his 

name—the building had been sold. 

Q. That w’as in 1950 sometime? A. Yes. 

Q. Do you know w T ho the owner of the building was? 
A. Do you mean before— 

Q. No. A. No, I didn’t know. 

Q. Did you ever learn who the owner of the building 
was? A. Charles H. Wolf. 

Q. How did you learn that? 

Mr. Halper: I wonder how long we are going to be here? 
A. From the man who came there to see—to look the 
place over. 

By Mr. Keefer: 

Q. You don’t know who that person was? A. No, I 
never seen Mr. Wolf. 

Q. That was the first time after you moved to the build¬ 
ing in 1949 that someone came up and said they were 
representing the Floyd E. Davis Company and they had 
taken over management of the building. Am I correct? 
A. That’s right. 

54 Mr. Keefer: That is all. 

By Mr. Lynch: 

Q. You knew that the Floyd E. Davis Company was not 
the owner of this building, did you not? A. No, I didn’t 
know. I didn’t know vrho was the exact owner. 

Q. When Randall Hagner Company managed the build¬ 
ing, did your husband receive checks from the Randall 
Hagner Company? A. Randall Hagner Company. 
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Q. And you knew of the sale of the building? A. X 
didn’t know it until afterwards. 

Q. You were aware that the building had been sold? A. 
Yes. 

Q. Did you know who the former owner of the building 
had been? A. No. Offhand I don’t know the names right 
now. 

Q. Did your husband contribute to your support? A. 
Yes. 

Q. To what extent? A. To the best he could on the 
salary he was making. 

Q. Can you he a little more accurate? 

The Deputy Commissioner: Off record. 

(Discussion off the record.) 

55 By Mr. Lynch: 

Q. On the night of your husband’s death, where were 
you? A. I was working. I was at work. 

Q. Where was that? A. I was working at 725 Ritten- 
house Street, Northwest. 

Q. How long had you been at work? A. All day. 

Q. You had not seen your husband since the morning? 
A. Yes, I talked to him on the phone during the day. 

Q. What time of day was that? A. 5:30. 

The Deputy Commissioner: In the afternoon? 

The Witness: In the afternoon, yes, sir. 

By Mr. Lynch: 

Q. You did not see your husband during that entire 
day? A. No, not until I went to the hospital. 

Q. In this telephone conversation that you had with your 
husband at 5:30 p.m. on the day that he died, were you 
conscious of the fact that he had been drinking? A. No, 
not at all. 

Mr. Halper: Now just a minute. That is a double- 
barreled question. “Were you conscious that he had 
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56 been drinking?” may mean that he had been 
drinking, but I am not conscious of it. I think you 

ought to reframe your question. 

The Deputy Commissioner: She has answered the 
question. 

Mr. Halper: She has said no, she wasn’t conscious. He 
said that your husband was drinking. 

By Mr. Lynch: 

Q. Did you suspect that your husband had been drink¬ 
ing? A. No. 

Q. I believe you testified that your husband had been 
employed as janitor at this particular location since 1947. 
Is that correct? A. That’s right. 

Q. Performing the same duties that he performed during 
the period of the management of the building by the Floyd 
Davis Company? A. That’s right. 

Q. And during that period, prior to the management of 
the building by the Floyd Davis Company, you and your 
husband lived in the basement quarters? A. Yes, we did. 
Mr. Lynch: That is all. 

57 By Mr. Franchino: 

Q. Mrs. Casey, did you ever see Mr. Wolf prior to these 
proceedings? A. No, I had never seen Mr. Wolf. 

• •••••••*• 

Q. So far as your husband is concerned, then, he con¬ 
sidered Floyd E. Davis as his employer? A. Yes. 

• •••••••*• 

58 Mr. Mazzuchi: We have agreed on an average 
weekly wage of $27.80. 

Mr. Halper: That is correct. 

The Deputy Commissioner: The statement was made by 
Mr. Mazzuchi, and is agreed to by Mr. Halper, represent¬ 
ing the claimant. Mr. Lynch, do you agree? 

Mr. Lynch: I agree. 
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Mr. Franchino: Does that include the salaries from the 
other place, plus a reasonable rental value? 

Mr. Mazzuchi: Yes, that includes everything. 

The Deputy Commissioner: Mr. Franchino, do you 
agree with that? 

Mr. Franchino: I am conferring at the present moment. 
I agree. 

The Deputy Commissioner: Mr. Keefer, do you agree? 

Mr. Keefer: Yes, sir. 

Mr. Halper: In discussing Mr. Peed’s testimony and 
the fact that we will dispense with it because we have had 
this stipulation, we also stipulate that Mr. Peed would have 
testified that the decedent, in performing the operations 
at the time of his death, was doing exactly what his duties 
called for. Is that right? 

Mr. Mazzuchi: That he was performing duties incidental 
to his employment. 

The Deputy Commissioner: As janitor? 

59 Mr. Mazzuchi: As janitor. Is that correct, Mr. 

Peed? 

Mr. Peed: I will have to agree to an extent that that 
was one of his duties, draining the boiler. 

The Deputy Commissioner: Mr. Peed, you are excused. 

Mr. Lynch: Mr. Britton, I would like to ask Mr. Peed a 
number of questions. 

The Deputy Commissioner: One moment. Have we 
finished the cross examination? 

Mr. Mazzuchi: I have one question. But I might say 
it appears that Mr. Peed’s services cannot be dispensed 
with. Therefore we will withdraw that stipulation that 
we had agreed on. 

Mr. Halper: Very well, if he is going to testify, all right. 
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60 J. Donald Peed 
*##**•***• 

61 By Mr. Lynch: 

Q. What is your full name, Mr. Peed? A. J. Donald 
Peed. 

Q. Where do you reside? A. 9513 Carolina Avenue, 
Silver Spring, Maryland. 

Q. By whom are you employed? A. Floyd E. Davis 
Company. 

Q. In what capacity? A. Comptroller. 

Q. Are you an officer of the Floyd E. Davis Company? 
A. Yes. 

Q. In other words, the post of comptroller is an officer 
of the corporation? A. Yes, sir. 

Q. What is the business of the Floyd E. Davis 

62 Company? A. Real estate, loans, insurance; real 
estate in general. 

Q. Do you manage properties upon the request of the 
owners of said properties? A. Yes, sir. 

Q. In September of 1951 was the Floyd E. Davis Com¬ 
pany managing the property at 1419 Columbia Road, 
Northwest? A. Yes, sir. 

Q. You were acting as agent for the owner of that 
property? A. That’s right, sir. 

Q. Wlio was the owner of that property? A. Charles 
H. Wolf, Jr. 

Q. Do you know where Mr. Wolf resides? A. 2805 
Geary Street, Southeast. 

Q. On what date did you take over the management of 
that property? A. Approximately January 1, 1950. 

Q. In other words, you had been managing the property 
for approximately twenty-one months prior to September 
of 1951, more accurately twenty months? A. Approx¬ 
imately, yes. 

Q. Had you had anything to do with this property 

63 prior to January 1, 1950? A. No, sir. 
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Q. What occurred on that date that brought about 
your management of the property? A. The property was 
purchased by Major Wolf, who in turn aligned to us the 
management of the property. 

Q. One Casey was employed as a janitor at those 
premises, was he not? A. Correct. 

Q. W 7 as this man Casey located at the property at the 
time you took over the management? A. Yes, sir. 

Q. Was he performing some duties at that property at 
that time? A. As janitor, yes. 

Q. After you undertook to manage the property, what 
were Casey’s duties? A. Janitor, the same as he had been; 
the typical duties of a janitor, keeping the building clean 
and so forth. 

Q. By whom was Casey employed subsequent to your 
taking over the management of these premises? Who was 
the employer of Casey? A. We adopt the position that 
the owner pays the janitor, is charged with the pay for 
the janitor; the owner pays the social security, who 
64 in turn becomes an employee of the owner. 

Q. Do you have with you payroll records and 
other records bearing upon the employment of Casey? 
A. Yes, I do. 

Q. W r ould you produce those records. 

The Deputy Commissioner: This is for the purpose of 
showing relationship, I take it? 

Mr. Lynch: That is correct, your Honor. 

The Deputy Commissioner: And not for the purpose of 
inquiry into wages? That has been stipulated. 

Mr. Lynch: That has been stipulated. No, this is for 
the purpose of establishing a relationship between the 
deceased and the Floyd E. Davis Company. 

Mr. Franchino: Mr. Commissioner, I would like to 
object to his testimony, his statement that Mr. Wolf is the 
employer. I believe that this evidence should come in and 
that question is for you to resolve, whether or not there 
is an employer-employee relationship between Mr. Wolf— 
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The Deputy Commissioner: The witness made his 
answer in the fonn of an opinion. That is, he phrased his 
remark by saying, “It is the position of.” 

By Mr. Lynch: 

Q. Before getting into the records, Mr. Peed, Floyd E. 

Davis Company manages many other properties for 

65 other persons? A. Correct. 

Q. As do all real estate firms in the District of 
Columbia? A. Correct. 

Q. Do you manage other properties for Mr. Wolf? A. 
Yes, sir. 

Q. I show you here Form W-2 of the United States 
Treasury Department, a withholding statement for 1951, 
relating to the employee James Casey. Will you please 
examine that and tell me who is named as the employer 
of James Casey on that form? A. Charles H. Wolf, Jr. 

Q. You will see following Mr. Wolf’s name on that form 
a number. A. Correct. 

Q. Is that number a Treasury Department number re¬ 
lating to Mr. Wolf? A. Correct. 

Q. The number is not assigned to the Floyd E. Davis 
Company? A. No, sir. 

Q. The number is assigned to Mr. W 7 olf as the employer 
of Casey? A. Correct. 

The Deputy Commissioner: As I understand it, 

66 that is the W r -2, the partial substance of which has 

already been read into the record by Mr. Halper? 

Mr. Lynch: That is correct. Therefore I shall not in¬ 
troduce it as our exhibit. 

By Mr. Lynch: 

Q. Mr. Peed, will you please describe in broad outline 
the three types of records that you have with you bearing 
upon your management of this property which is owned by 
Mr. Wolf? A. This is a rough sketch of the total payroll 
for all janitors which we employ, listing of course James 
Casey among them. 
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Q. You say which we employ; you mean who are 
employed by owners— A. Yes, that’s right. 

The Deputy Commissioner: Mr. Peed, be careful in your 
descriptions. You are referring to a paper and giving only 
a partial description—the full description. 

By Mr. Lynch: 


Q. In the interest of saving time, Mr. Peed, would you 
describe in broad outline the three types of records which 
you have with you relating to your management of the 
premises 1419 Columbia Road, Northwest, and to the 
management of other properties owned by Charles H. 

Wolf, Jr.? As I understand it, you first have 
67 records which reflect the payroll of all janitors; em¬ 
ployed by owners of properties that you manage. Is 
that correct? A. Right. 

Q. May I see that record? A. Is this the one you are 


referring to? 

Q. That is the one I refer to. For example, the first 
payroll record contained in this volume which we might 
consider is that for the period ending May 9, 1951. It 
contains a listing of janitors. One of the names on this 
list is that of James Casey. It shows Mr. Casey’s base 
pay. It shows a deduction for old age pension, and it 
shows the net amount of the check issued to Mr. Casey 
in payment of his wages for this biweekly period. 

Am I correct in my understanding that the amount of 
Mr. Casey’s base pay is charged by the Floyd E. Davis 
Company against the rent collected by your company on 
behalf of the owner of the premises, Charles H. Wolf? 
A. Correct, yes, sir. 

Q. In other words, Mr. Casey’s entire pay was paid 
by Charles Wolf? A. Correct. 

Q. That includes the old age pension? A. Correct. 

Q. With respect to withholding tax, I take it similarly 
withholding tax payments made in connection with 
68 Casey’s wages were charged against Mr. Wolf? 
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A. That portion of his salary which was withheld for with¬ 
holding is charged to an owner, yes. 

Q. Was it in fact charged to Mr. Wolf in this instance? 
A. There was no withholding tax as I recall for Casey. 
His salary was not large enough to warrant a withholding. 
There is an old age pension deduction. 

Q. Nevertheless, W-2 forms were filed in connection with 
Casey’s employment, were they not? A. Yes, that is 
correct. But it shows no withholding. There was none. 

The Deputy Commissioner: In that connection, Mr. 
Peed, w’hen the old age benefit payment was made, how 
w*as that made? Was that made by Floyd E. Davis Com¬ 
pany in the name of Floyd E. Davis Company? Or was 
it made by Floyd E. Davis Company in the name of 
Charles H. Wolf? 

The Witness: The social security returns are made out 
exactly as the W-2 form winch w r as presented. That is, in 
the name of Charles H. Wolf, Jr., in care of the Floyd E. 
Davis Company, agents. 

The Deputy Commissioner: You withheld from the 
salary of the deceased whatever was required by law. You 
remitted that to the proper authorities in the name of Mr. 
Wolf. Is that right? 

The Witness: Correct. 

69 By Mr. Lynch: 

Q. The second group of records that you have with you 
relate to your management of the Wolf properties, do 
they not? A. I think all of them relate to the management. 
Which ones are you referring to? 

Q. The records in this volume here. A. His rental state¬ 
ment? 

Q. His rental statement. A. Yes, sir. 

Q. Those rental statements confirm what has been con¬ 
firmed by the other records hertofore discussed, that is, 
that in your management of properties owned by Mr. 
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Wolf, including the property located at 1419 Columbia 
Road, Northwest, it was the function of the Floyd E. Davis 
Company to collect the rents from said properties, to 
deduct therefrom, among other things, the wages 

70 paid to the janitor working at the various premises, 
including the premises 1419 Columbia Road, North¬ 
west; and remit balance to Mr. Wolf, the owner of the 
property. Is that correct? A. Correct. 

The Deputy Commissioner: Less, of course, some charge 
for the management. What was that, Mr. Peed? 

The Witness: Five percent commission on total rental 
collection. 

By Mr. Lynch: 

Q. Mr. Peed, in connection with other properties owned 
by Mr. Wolf, janitors are employed, are they not? A. On 
one other building, yes, sir. 

Q. Do you know whether or not workmen’s compensa¬ 
tion insurance has been issued applicable to the employees 
at that other building? A. Yes, sir. 

Q. In what company? A. Aetna Casualty and Surety 
Company. i 

Q. Who arranged for that insurance? 

Mr. Keefer: If your Honor please, I don’t want to 
object to these things, but I don’t see the materiality of 
questions like that. 

The Deputy Commissioner: I don’t see the materiality 
of that question. 

Mr. Lynch: I think it is quite material. 

71 Mr. Keefer: I would like for you to tell me. I 
simply object, your Honor. I can’t see any 

materiality to it at all. It is just cluttering up the record. 

The Deputy Commissioner: What is the object, Mr. 
Lynch? 

Mr. Lynch: The object is to demonstrate that the Floyd 
E. Davis Company manages properties for Mr. Wolf; 
that in connection with some of those properties, work- 
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men’s compensation insurance was issued by The Aetna 
Casualty and Surety Company. The Aetna Casualty and 
Surety Company has taken the position that there is no 
policy outstanding in connection with the premises at which 
the deceased met his unfortunate accident. But I believe 
that the circumstances relating to the issuance of policies 
on the other properties are pertinent to consideration of 
the issues in this proceeding. 

The Deputy Commissioner: Off record. 

(Discussion off the record.) 

By Mr. Lynch: 

Q. Summing up, Mr. Peed, was there anything in con¬ 
nection with your management of properties owned by 
Mr. Wolf, specifically including the premises 1419 
Columbia Road, Northwest, that might differentiate it from 
your management of any other properties managed 
72 by Floyd E. Davis Company? A. It was handled in 
a standard procedure all of them are. 

Q. Your position was that of agent for Mr. Wolf. Is 
that correct? A. Correct. 

Q. The deceased Casey was an employee of Mr. Wolf? 
A. I don’t know that that is for me to say. 

Q. Who paid Casey’s salary, once more? A. It was 
paid on a Floyd E. Davis Company check, which was 
charged directly to the owner’s account. 

Q. In other words, the money came out of Mr. Wolf’s 
pocket? A. Funds; we do not use any of our funds for the 
payment of his salary. 

Q. The net return, that is the net income, from that 
property on which Mr. Wolf ultimately paid income tax 
reflected a deduction for Casey’s salary, did it not? A. 
Correct, sir. 

Mr. Lynch: That is all I have. 

Mr. Mazzuchi: I have several questions I wanted to ask 
Mr. Peed here now that we have gone into this. I was 
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going to suggest that his cross examination may be quite 
extensive, both from my point of view and from the point 
of view of the gentleman over here. I wondered whether 
we might recess now. 

73 Mr. Halper: Mr. Commissioner, are you in a posi¬ 
tion to give us an indication of how late you sit or 

whether it would be adjourned to another day and so forth? 

The Deputy Commissioner: We will see what we can 
accomplish here today. We will recess until 2:00 o’clock. 
• * # « • * * * * • 

74 Q. Did you know what duties were imposed upon 
him by your company? A. Yes, sir. 

Q. Did you know w T hether he performed those duties? A. 
Yes, sir, that is what he was hired for. 

Q. Do you know whether the operation and maintenance 
of the boiler for heating purposes—water and heat for the 
apartments—was also within the scope of his duties? A. 
Yes, sir. 

Q. He performed those to your knowledge? A. Yes, 
sir. 

75 Q. Uipon that information, from your knowledge 
and your connection with the company, can you state 

anything which would indicate that this man Casey’s 
injuries did not arise solely out of his employment? A. I 
w^ould have to assume that draining the boiler is one of 
his assignments. 

Q. I asked that. Was the operation of the boiler, includ¬ 
ing the draining of the -water from the boiler at stated 
periods, one of his duties? A. Yes. The only question 
that would arise in my mind is why it was being drained 
at the particular time it was. 

Q. That having occurred on September 27, 1951, when 
w-ould you think it should be done? A. The time of the 
day, I am referring to. 

Q. What time was it? A. It was in the early evening, 
as I recall, seven or eight o’clock. 
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Q. Then the time of day would only indicate the manner 
of doing his duty, but it wouldn’t affect the doing of the 
duty, would it? A. Absolutely not. 

Q. Now then, will you answer that question. Is there 
anything that occurs to you that would lead you to say that 
Casey’s injury, followed by his death, did not arise 

76 out of his employment? A. Nothing more than I 
have said previously. 

Q. What do you mean you said previously? You said 
you know of nothing. A. The time of day at which he was 
draining the boiler. 

Mr. Halper: That is all I have. 

By Mr. Mazzuchi: 

Q. Mr. Peed, who was Mr. Carr previously mentioned 
in the testimony here by Mrs. Casey? A. Mr. Carr is vice 
president of the company. 

Q. What company? A. Floyd E. Davis Company. 

Q. What are his duties? A. Mr. Carr has control of 
the apartments managements—most of the outside work. 

Q. Is it his business to employ janitors for apartments 
which you manage? A. It is his business to see that they 
fulfill their duty. 

Q. Does he employ them? A. Yes, to a degree. I will 
say that he employs them with the consent of the owners. 
He would interview them to see that they are satisfactory 
and make recommendations or discuss with an owner as to 
their employment. 

77 Q. Is it your statement, then, that he always dis¬ 
cusses the hiring of these prospective janitors with 

the owners of the properties? A. I would have to assume 
that he does, yes. 

Q. Do you know? A. It is a practice. Whether there is 
any instance in which he hasn’t discussed one with an 
owner, I can’t commit myself for Mr. Carr. But it is a 
common practice to employ the janitors on the basis that 
he will interview them, and then if it is satisfactory with 
an owner, he will employ them for the owner. 
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Q. What do you mean if lie is satisfactory with the 
owner? A. The point I am trying to make is, Mr. Carr 
will interview a man as to his qualifications and abilities. 
If Mr. Carr feels they are satisfactory, then he will 
discuss it with the owner on a basis that he has found 
someone he thinks is satisfactory and employ him. 

Q. If the owner says, “I don’t want to employ him,” 
then he won’t employ him? A. Well, we find several posi¬ 
tions—there are owners, for instance, who employ their 
own janitors, who have direct control of them; won’t let 
us hire them. There are others who leave it sort of to us 
to use our discretion. 

Q. Let’s be specific, Mr. Peed, if we can. You 

78 have testified that this property was taken over by 
the Floyd E. Davis Company in early 1950. A. 

Right. 

Q. At the time the property was taken over there was 
a janitor on the premises. A. That is correct. 

Q. James L. Casey. A. Right. 

Q. Do you know of your own knowledge whether James 
L. Casey was interviewed by Mr. Carr? A. I am sure he 
was, yes, sir. That would certainly be a normal practice. 

Q. Do you know of your own knowledge? A. Nothing 
more than hearing Mr. Carr say that he has just talked 
to the janitor. I have no way of knowing if he talked 
to him. 

Q. Do you know of your own knowledge whether Mr. 
Carr discussed the hiring or retaining of this janitor with 
Mr. Wolf? A. No, sir, I do not know. 

Q. So you don’t know anything about it? A. About that? 
No, sir. 

Q. Isn’t it a fact that Mr. Carr would generally speak 
to the prospective janitor he was going to hire, and if he 
was satisfied as to his qualifications, and the owner 

79 of the building knew that he had to have a janitor, 
that the owner very likely never even saw or heard 

of who the janitor was? A. It was very probable that he 
never saw him. 


Q. Or never knew who he was? A. That is probable 
also, that he wouldn’t know his name. 

Q. You have also testified that you would send a monthly 
statement to the owner indicating certain deductions from 
the gross income, included in which was your rental com¬ 
mission. A. Correct. 

Q. Would that be itemized as to the type of services and 
what the deductions were for? A. Oh yes. 

Q. Would it give the name of the janitor, let’s say? 
A. Yes. 

Q. Right on the statement? A. Yes, sir. 

Q. And it would give the salary of the janitor? A. 
Yes, sir. 

Q. How often did Mr. Carr get around to these properties 
to inspect them? A. He tries to get around to them once 
or twice a week, depending, of course, upon the size 
80 of the building and the nature of the building. 

Q. Did he have supervision over the people who 
are working in these buildings ? A. Yes, sir. 

Q. Could he hire and fire them? A. I would say to a 
degree he could, in direct relationship between ourselves 
and an owner, us acting as agent for the owner. It is part 
of our understanding with an owner when we assume the 
management of the building. 

Q. Let’s assume, Mr. Peed, for the purpose of this dis¬ 
cussion that Mr. Carr went to this building here, 1419 
Columbia Road, twice a week and that on every occasion 
for four occasions he went to this building he found this 
man Casey intoxicated in a condition in which he was not 
able to perform any services. Did he have the right to 
summarily dismiss that man? 

Mr. Keefer: If your Honor please, I don’t want to inter¬ 
rupt counsel. Is he trying to qualify Mr. Peed as an 
expert on intoxication? 

The Deputy Commissioner: I didn’t so understand. 

Mr. Keefer: In other words, this record is being built 
up. I can’t see the materiality of the question and I object 
to it. Mr. Peed has not been able to qualify yet. 
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The Deputy Commissioner: The question, Mr. Peed is: 
Did Mr. Carr have the right to fire a janitor for 
any cause? 

81 The Witness: I certainly think that would be one 
right reserved to us as agents. If a man was not 

fulfilling his duties or doing something he shouldn’t, for 
the protection of the owner we would have to fire him. 

By Mr. Mazzuchi: 

Q. So Mr. Carr had the right to summarily dismiss a 
man who displeased him for any cause? 

Mr. Lynch: I object. He didn’t state that. He said 
as agent for the owner. I think, Mr. Britton, that Mr. Peed 
qualified his answer based upon the relationship between 
the particular owner and the Floyd E. Davis Company. 
It seems to me quite possible that some owners might not 
permit an arbitrary firing of certain employees. I think 
the question in fact is too broad for a yes or no answer. 

The Deputy Commissioner: You can bring out your 
point on further examination of the witness, if you like. 
Go ahead, Mr. Mazzuchi. 

By Mr. Mazzuchi: 

Q. In this particular case wherein James Casey was the 
janitor at 1419 Columbia Road, did Mr. Carr have the right 
to dismiss this man summarily for breach of duty of some 
sort? 

The Deputy Commissioner: I think the question has been 
answered in the affirmative. 

82 Mr. Mazzuchi: I felt I wanted to qualify it to 
satisfy Mr. Lynch, who felt my question was broad 

in general. 

Mr. Lynch: If that is so, may we have the witness answer 
the question as he would like to answer it. 

A. As I said before, I think our obligation would be to 
protect the owner and to act as his agent, and to discharge 
him. 
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By Mr. Mazzuchi: 

Q. Did he or did he not have the right to discharge this 
man? 

Mr. Keefer: If you know. 

A. Yes, he would have the right as protection to Mr. 
Wolf. 

By Mr. Mazzuchi: 

Q. When Mr. Casey was hired, when you took over this 
building and you decided to retain his services as janitor 
in this building, who decided what his salary was to be? 
A. As I recall, it was continued at what he was getting 
from the former owner. 

Q. Did Mr. Carr or anybody at Floyd E. Davis Company 
have anything to say as to whether it was too much or too 
little? A. I was only brought down here to bring the 
records of the company. If this is a question of conversa¬ 
tions Mr. Carr had with the janitor or with the 
83 owner, it would be my suggestion that he be 
questioned. 

Q. I am only asking you as to general policies of your 
company. You are an officer of the company, are you not? 
A. Yes, sir. 

Q. If you know, you can say. If you don’t know—A. 
I don’t know what Mr. Carr’s direct relationship to this 
janitor was. I can assume as a general policy that when Mr. 
Wolf bought a building, certainly the janitor’s salary 
would be made known to Mr. Wolf as among the expenses 
involved in the purchase of that building; and I would 
assume—I have no way of knowing—that the continuance 
of Casey and the continuance of his regular salary would 
be continued. 

Q. Who decided whether it should be continued, raised, 
or lowered? A. That I can’t tell you. 

Q. Do you know as a general policy whether your com¬ 
pany entered into those discussions? A. As a general 
policy they would be certainly aware of them. 
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Q. You have shown us several records there which you 
produced indicating your system of keeping accounts on 
the various properties which you manage and the forms 
that you send to the government for social security 

84 and withholding. Who are those forms signed by? 
A. By an officer of the Floyd E. Davis Company, 

as agent. 

Q. So that the actual owner of the property never sees 
those forms, does he? A. The actual forms, no— : 

Mr. Lynch: Pardon me. Which forms? 

Mr. Mazzuchi: Social Security forms. 

The Witness: But the charge for the social security tax 
goes direct to the owner. 

i 

By Mr. Mazzuchi: 

Q. That is indicated on his monthly statement ? A. Cor¬ 
rect, sir. 

Q. May I see one of those forms, please? 

The Deputy Commissioner: The witness has said they 
were signed by Floyd E. Davis Company, as agent. 

By Mr. Mazzuchi: 

Q. So actually, as far as the owner of the building, in 
this particular instance, Mr. Wolf, was concerned, he hardly 
knew of the existence of this form and the fact that it was 
going forward to the Federal Security Agency. A. I am 
sure that — 

Mr. Keefer: I am going to object to that question, if 
your Honor please. How does this witness know what 
is going on in someone else’s mind? 

85 Mr. Mazzuchi: I didn’t ask him to testify— 

Mr. Keefer: That is exactly what you did. 

The Deputy Commissioner: This witness has said that 
his company made up these forms and signed them as 
agents for the owners. 

Mr. Mazzuchi: And sent them in to the government. 

The Witness: Right. 
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Mr. Halper: "Where is the signature? 

Mr. Mazznchi: There is no signature on the copy. 

Mr. Halper: How does the signature read? Floyd E. 
Davis, agent for so-and-so; or Floyd E. Davis Company by 
so-and-so? 

The Witness: Floyd E. Davis Company and their title. 
It is designated right here, Floyd E. Davis Company agent. 

Mr. Lynch: The name of the owner, Charles H. Wolf, 
Jr., is apparent; care of Floyd E. Davis Company, agent. 
It is specified on the returns themselves. 

Mr. Halper: Whose number is shown on there? 

The Witness: The number assigned to Major Wolf. We 
have a different number from that, of course. 

By Mr. Mazzuchi: 

Q. Isn’t it also the case, Mr. Peed, that in several in¬ 
stances of this type one janitor hired by the Floyd E. 

Davis Company would service more than one apart- 
86 ment or a small building? A. Yes, sir. 

Q. And his services would be common to more 
than one client of your office ? A. Right. 

Q. How many such buildings could one janitor take 
care of? 

Mr. Lynch: I object. I don’t think that that is pertinent 
to this matter whatsoever. It is in the realm of spec¬ 
ulation. 

By Mr. Mazzuchi: 

Q. If you know. 

The Deputy Commissioner: I don’t see the point, Mr. 
Mazzuchi. 

Mr. Keefer: I want to enter an objection, too, yonr 
Honor. I see no materiality to nearly two-thirds of these 
questions. 

The Deputy Commissioner: The number of buildings 
that a janitor can take care of, I don’t think is important. 
I think maybe the fact that more than one building was 
taken care of by a single janitor may be important. 
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Mr. Lynch: Those facts as applied to this particular 
case are already in the record. 

The Deputy Commissioner: Yes. 

By Mr. Mazzuchi: 

Q. How many buildings did Mr. Casey take care 
87 of for the Floyd E. Davis Company? A. The one 
in question, 1419 Columbia Boad. 

Q. How many other properties did Mr. Wolf have listed 
with Floyd E. Davis Company? 

The Deputy Commissioner: I think he has answered 
that question; it was either four or five, in answer to my 
question. 

By Mr. Mazzuchi: 

Q. How many other janitors were assigned, so to speak, 
to Mr. Wolf’s properties? A. One other. 

Q. One other janitor took care of all five of them? A. 
No, sir. This one other janitor took care of one other 
building. As I told this gentleman, three of them had no 
janitor. One other did have a janitor, and 1419 Columbia 
Boad had a janitor. 

Q. So that comprises five: The three that didn’t; 1419; 
and the other one which had a janitor. A. A five-family 
building, yes, sir. 

• * * 

92 By Mr. Mazzuchi: 

Q. Mr. Peed, what specifically are your duties at the 
Floyd E. Davis Company? A. They are a little hard to 
define perhaps, but just what my title implies. I have 
charge of the employees within the office; I have charge 
of the record books of account; and without a feeling I 
might be bragging, I guess you could call it also office 
manager. 

Q. Do you also have charge of procuring insurance for 
these property owners? A. I don’t work directly in the 
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insurance, but certainly I have worked with insurance a 
good deal. 

Q. In connection with the securing of a workmen’s com¬ 
pensation policy for Mr. Wolf, did you have something to 
do with working out the manner in which he was to 

93 be covered compensation-wise ? A. If you are re¬ 
ferring to this particular policy in which we have 

coverage for Major Wolf, I did have something to do with 
working out that type of coverage. I say working it out; 
I was the one who sought out the information with an idea 
to having coverage written to protect him along with other 
owners. 

Q. You were primarily concerned with protecting him 
compensation-wise just on these buildings that he had? 
A. At the time this particular policy was taken out, Major 
Wolf had only one building which was subject to com¬ 
pensation insurance, which is not the building involved. 

Q. What building was that? A. 2504 41st Street, 
Northwest. 

Q. Is that the building which is indicated on this cover¬ 
age card of the Commission, which the Commissioner has— 
The Deputy Commissioner: Exhibit No. 1. 

A. That is correct, sir. 

By Mr. Mazzuchi: 

Q. When you sought to work out that compensation 
coverage for him on that address, did you know whether he 
had any other business? A. At that time, from our knowl¬ 
edge of the Workmen’s Compensation Act, we didn’t go 
into it. I might add that since that time the policies 

94 have been changed. We have had to go into it. 

Q. Let’s confine ourselves to your knowledge at 
the time the policy was written. Did you know at that 
time whether Mr. Wolf had any other business? A. No, 
sir, we made no effort to find out. Our carrier did not 
advise us that the information was necessary. 
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Q. So all you were concerned with was providing him 
compensation coverage for the locations indicated there. 
Is that correct? A. For the properties which we managed 
for him. If he had others— 

Q. Who did you work out this compensation coverage 
with? With whom did you talk in order to work out this 
schedule? A. You mean the individual? 

Q. Yes. A. Mr. Stanley Betts. 

Q. He is the gentleman sitting here at my left? A. Yes. 

Q. Who was he employed by? A. Aetna Casualty and 
Surety. 

Q. Do you know in what capacity he was employed? A. 
Field man, field agent; I don’t know. We discussed it with 
him. Mr. Betts came around to see us. His official 
95 capacity I don’t know. 

Q. And you discussed with him this problem of 
providing compensation coverage for this location for Mr. 
Wolf. Is that correct? A. When you refer to the problem, 
perhaps you would like to have some clarification of what 
the problem was. 

Q. All right, you tell us what the problem was. A. Our 
problem very simply was that we would have a particular 
building employing a janitor paying him $4 or $5 a month, 
a four-family flat. In taking out an individual policy, the 
workmen’s compensation insurance ran almost equal to 
the payroll. W 7 e questioned one company before we ques¬ 
tioned your company. They said nothing could be done 
about it. 

We questioned Mr. Betts with The Aetna and he worked 
out this particular coverage on which several owners were 
covered under one policy, under which we pro-rated the 
premium and charged each individual owner for his pro¬ 
portionate share. 

Q. W 7 as there something else peculiar to this arrange¬ 
ment? Isn’t it a fact that also these several owners had 
one employee? A. Yes, they had a common janitor. 
Q. That was your problem? A. That was our 
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problem—trying to save the owners money on this work¬ 
men’s compensation. The premium ran so high that the 
nominal amount of the payroll didn’t warrant paying the 
minimum premium— 

Q. For each individual owner? A. —which was almost 
equal to the payroll. 

Q. Is that what you call a multiple-assured policy? A. 
When you speak in insurance terms, I don’t know what a 
multiple-assured policy is. I have tried to explain what 
the policy is. 

Q. Did you understand when you discussed this problem 
with Mr. Betts that it was particularly important that this 
policy would cover only those locations that were des¬ 
ignated? A. I don’t know that any such discussion came 
up. It may have. It has been several years. I gave Mr. 
Betts a list of our janitors and employers and asked him 
to work it out, which he did. The policies came in to us. 
That is about the extent of my recollection on it. 

Q. Isn’t it a fact that he told you the only way a policy 
of this type could be written was by listing specific loca¬ 
tions? A. The fact that we listed the locations would 
probably indicate that. Certainly all the locations were 
listed. 

97 Q. Did there come a time, Mr. Peed, when you 
had to submit a payroll to The Aetna when they 
audited to determine the compensation premium? A. We 
have to give a payroll on all compensation policies. 

Q. First let me ask you, Mr. Peed: Were there other 
companies that handled similar cases such as this for you? 
A. Not similar types of coverage which you are referring 
to. As I mentioned a moment ago, I asked one company if 
they could handle it. They said there was no such pro¬ 
tection. Then I found that another agent did have it. I 
called Aetna. I don’t know to whom I talked. Mr. Betts 
came around to see me and worked out the coverage as 
listed on those policies. 
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Q. So you had no similar type of coverage with any 
other company? A. No, sir. 

Q. When The Aetna payroll auditor sought payroll on 
these various janitors or on this janitor, Casey, who would 
he come to for that information? A. Either Mr. Snow or 
me in the office. 

Q. Do you know who the auditor came to in this par¬ 
ticular case? A. I couldn’t tell you. I give out 

98 quite a few of them during the course of the year. 
I don’t remember whether I gave this one. Certainly 

the report would indicate. I think I sign those which I 
give out. 

Mr. Lynch: Br. Britton, in the interests of making use 
of this time I would like to offer in evidence the documents 
that have been identified. 

(Discussion off the record.) 

The Deputy Commissioner: Mr. Lynch has suggested 
that photostatic copies of certain reports, including monthly 
statements rendered by the Floyd Davis Company to 
Charles W r olf and copies of certain reports made to social 
security and to the Internal Revenue Bureau, be submitted 
for the record. It is desired to submit photostatic copies 
of such reports. The parties have offered no objection; 
and you are advised, Mr. Lynch, when such photostats are 
received, they will be considered a part of the record. 
Get them in as promptly as possible, certainly not later 
than ten days from now. 

(The above mentioned documents were received in evi¬ 
dence as Globe Indemnity Company Exhibit No. 1, By 
Reference, and together with the other papers in this 
case, were filed in the Office of the Deputy Commissioner.) 

By Mr. Mazzuchi: 

Q. When the payroll auditor came—and let’s assume 
for purposes of your answering this question that 

99 you did sign this payroll audit report—you would 
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give the payroll auditor the payroll; that is, the amount 
you paid for the janitors for this specific assured, Mr. 
Wolf in this case. Is that correct? A. I don’t think so. 
I think perhaps our payroll would be based on the list of 
properties on that policy. 

Q. So if the policy did not list the property 1419 Columbia 
Road, you would not give the payroll for that janitor at 
that location? A. That is probable. 

Q. Indicating that you did not consider that that prop¬ 
erty was covered under that policy. Is that correct? A. 
It isn’t that I didn’t consider it was not covered. It was 
just a question it wasn’t listed on the policy. Why it 
wasn’t it is not for me to answer. But we report the 
payroll as the items are listed on the policy. I assume 
that is what was done in this instance. Of course I had 
no copy of it. 

Q. When the payroll report comes here—I will let you 
look at it; but the point I want to make is that if this 
location did not appear on the policy, you would not 
report that payroll— 

The Deputy Commissioner: He has answered that 
question, Mr. Mazzuchi. 

Mr. Mazzuchi: No further questions. 

• •#*•••• •• 

103 Cross Examination 

By Mr. Halper: 

Q. Mr. Peed, is there a joint policy in this case, one 
which the carrier issues for the benefit of two persons? 
A. Several persons. 

Q. Is there one here in which one of these carriers— 
and I mean The Aetna or the Globe—issued a policy to 
Floyd Davis Company and Charles H. Wolf, a joint 
policy? A. Not for the company and Wolf. There 

104 is an Aetna policy which lists the name of Charles 
H. Wolf. 
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105 By Mr. Keefer: 

Q. Mr. Peed, you have been associated with the Floyd E. 
Davis Company how long? A. About sixteen and a half 
years. 

Q. Have you become familiar with the operations of 
that company during that time? A. Considerably. 

Q. Were the properties that have come to your attention 
—and particularly 1419 Columbia Road, Northwest—han¬ 
dled in any manner different from any other properties that 
are handled in your office ? A. No, sir. 

Q. How much does the Floyd E. Davis Company receive 
for the management of the properties? A. Five percent 
commission on gross rental collections. 

Q. Do you pay anything in the way of workmen’s com¬ 
pensation insurance, social security or anything else for 
any owners out of that 5 percent? A. No, sir. 

Q. Can you tell me if that’s the customary way of 

106 handling properties in the District of Columbia by 
all realtors? A. That is my impression of the way 

all of them are handled. 

• • * * • * * # • • 

Q. In 1951, prior to this tragedy, The Aetna had already 
issued an insurance policy on this property describing the 
name of this gentleman who is the owner. Am I correct? 
A. Not on Columbia Road, no, sir; not prior to the accident. 

Q. Then you haven’t read the policy, have you, Mr. Peed? 
—and neither have you. A. The address is not listed on 
there. 

Q. I didn’t ask you that. I asked you if this gentle- 

107 man’s name was contained in the policy? A. Yes, sir. 

Q. There isn’t any doubt about that? A. No, sir. 

• *##*##* # * 

110 Q. Who delivered the policy to you? A. It came 
through the mail from Aetna, I assume. 

Q. Who paid for it? A. Major Wolf, for his propor¬ 
tionate share of it. 


Q. And the other people paid for theirs? A. Yes, sir. 
Q. And the policy has been in yonr possession since? 
A. Yes, sir. 

###****#*• 
130 Vernon C. Dower 

Direct Examination 
By Mr. Mazzuchi: 

Q. State your full name for the record, please, Mr. 
Dower. A. Vernon C. Dower. 

Q. And your address? A. Business or home? 

Q. Business is all right. A. 339 Investment Building, 
1511 K. 

Q. By whom are you employed ? A. Aetna Casualty and 
Surety Company. 

Q. In what capacity? A. Underwriter. 

Q. Do you have any underwriting specialty? A. Com¬ 
pensation and liability, workmen’s compensation. 

Q. Are you in charge of the compensation underwriting 
department? A. Yes. 

• *#••••*•• 

137 Cross Examination 

By Mr. Lynch: 

Q. Mr. Dower, was it not your intention in attempting 
to limit your coverage in the Wolf policy, as you have just 
described, to avoid certain responsibilities which you were 
aware otherwise would devolve upon your company under 
the Compensation Act? A. Will you repeat that, please? 
The Deputy Commissioner: Read the question, 

138 Mr. Reporter. 

(Question read.) 

A. It was our intention to avoid covering something we 
did not know about and it was not intended to cover. 
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By Mr. Lynch: 

Q. Specifically, then, your answer to my question is yes? 
A. My answer is as I gave it. I have no way of knowing 
if the other people insured under that policy have business 
enterprises of their own. They might have. And if so, 
they probably have insurance. 

Q. What was the purpose of this change in type of 
coverage which you normally provide? A. It was not a 
change in type of coverage. We have done it before. 

Q. How often have you done it before? A. A number 
of times. 

Q. How many times? A. I can’t tell you. I have no 
way of knowing. 

Q. Is it two or three, or more? A. It is more than two 
or three. 

Q. Do other companies do it? A. To the best of my 
knowledge, yes. 

Q. Do you know of any other company that writes 
139 that? A. No. 

Q. Has this particular policy been approved by 
the Insurance Commission? A. It must have been; it has 
not been disapproved. 

Q. Has there been any interest displayed by the In¬ 
surance Commission in this type of— A. May I ask if you 
are speaking of Mr. Jordan’s office? 

Q. That is correct. A. Yes. 

Mr. Mazzuchi: Let the record show that Mr. Jordan is 
the District of Columbia Insurance Superintendent. 

By Mr. Lynch: 

Q. Is the matter under consideration by Mr. Jordan at 
this time? A. It is not. 

Q. Has he specifically approved this type of policy? 
A. He has not. 

Mr. Keefer: What was your answer? 

The Witness: He has not. 

• * * • * • • # • • 
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155 Charles H. Wolfe, Jr. 
###****#•• 

156 Direct Examination 

Q. Mr. Wolfe, do you own the premises on which the 
decedent met with his accident? A. I do. 

Q. These premises are 1419 Columbia Road, Northwest? 
A. That is correct. 

Q. Do you own any other premises which are managed 
by Floyd E. Davis Company? A. Yes, I do. 

Q. Will you briefly state the relationship between your¬ 
self and the Floyd E. Davis Company regarding the 
management of these premises? A. They manage the 
properties for me. Is further statement desired? 

Q. Yes. Can you explain how you received the income 
from such premises? A. Floyd E. Davis collects the rents, 
makes the payment which I require—taxes, repairs, heat, 
other things. The company collects a commission of five 
per cent on the gross rentals, and makes a statement and 
a check to me for whatever additional income is over the 
expenses. 

#####•*#*• 

157 Q. In receiving this statement, Mr. Wolfe, were 
you under the assumption that all insurance charges 

were included in such statement? A. Any charges which 
were made for insurance in my behalf would have been 
included, yes. 

Q. Are all of these premises insured for fire, and I be¬ 
lieve it is, land owners and tenants liability insurance? 
A. Yes. 

Q. Were you under the assumption that the premises 
herein discussed were covered under Workmen’s Com¬ 
pensation? A. Did I assume that? 

Q. Yes. A. Yes, I did. 
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The Deputy Commissioner: The premises. Do you mean 
the premises where the injury occurred? 

The Witness: Yes. 

Mr. Franchino: I will have to make another ques- 

158 tion on that, Your Honor. I withdraw that question. 

By Mr. Franchino: 

Q. Is there any other premise here in the District which 
you own which is managed by Floyd E. Davis Company? 
A. Yes. 

Q. Is that premise 2504 41st Street, Northwest? A. 
That is one of them, yes. 

Q. There are three other premises, is that right? A. 
That is correct. 

Q. But neither one of the latter three have a janitor? 
A. No, they do not. 

Q. Therefore, the only two premises which have a janitor 
is the premise in question here in this proceeding, as well 
as 2504 41st Street, Northwest? A. 1419 Columbia Road 
and 2504 41st Street. 

Q. In your relationship with Floyd E. Davis Company, 
did there come a time when you visited either one of these 
premises? A. I have visited the premises at 1419 
Columbia Road, to the best of my knowledge, about on 
three occasions. 

Q. Did you ever, on any of these visits, see the decedent? 
A. The janitor? 

Q. Yes, Mr. Casey. A. No, I did not. 

159 Q. Were you ever told specifically that the premise 
on 1419 Columbia Road, Northwest, was not covered 

with Workmen’s Compensation insurance? A. Was I ever 
told that it was not covered? 

Q. Not covered. A. No, I was not. 

Q. Did you exercise any degree of control over Mr. 
Casey, the decedent? A. Actually, no. 

Mr. Franchino: I believe that will be all on direct, Your 
Honor. 
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The Deputy Commissioner: Mr. Halper, do you have 
any cross-examination? 

Mr. Halper: No, Your Honor. 

The Deputy Commissioner: Mr. Mazzuchi? 

Cross-Examination 

By Mr. Mazzuchi: 

Q. Mr. Wolfe, when did you purchase the premises at 
2504 41st Street, Northwest? A. The 30th of December, 
1949. 

Q. That is 2504 41st Street, Northwest. A. Excuse me. 
I am sorry. I purchased 2504 41st Street, Northwest, in 
the summer of 1940, I believe. 

Q. How long was it under the management of 

160 Floyd E. Davis Company? A. Since the time I 
bought it. It may possibly have been under the 

management before that time. 

Q. When did you purchase the property at 1419 Columbia 
Road, Northwest? A. The 30th of December, 1949. 

Q. Did that also come under the management of Floyd 
E. Davis Company? A. It did. 

Q. When you purchased that property, did you know 
that there had to be a janitor in attendance there? A. I 
did. 

Q. Did you make any arrangements to secure the serv¬ 
ices of a janitor? A. I did not. 

Q. Why not? A. Mr. Carr at Floyd E. Davis helped in 
arranging the transfer of the property from its former 
owner to me, and he attended to those details. 

Q. Attended to all necessary details. Did he tell you 
that he had hired janitors to take care of the premises? 
A. The only thing I remember in that respect was that he 
said there was a janitor incumbent and that he vrould see 
about securing his services. 

Q. You have said on direct examination that you 
only visited those premises on three occasions. 

161 A. Two or three. 
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Q. Two or three occasions? A. Yes. 

Q. And that on none of those occasions did yon ever 
see James Casey? A. That is correct. 

Q. Did you ever feel that you had the authority or the 
right to dismiss James Casey for any reason? A. I never 
considered the fact whether I had the authority or not. 
However, I would not have exercised such authority except 
through my agent. 

Q. In other words, if you felt that he was not attending 
your building properly for some reason, you would have 
complained to the Floyd E. Davis Company and asked 
them to take some action ? A. I would have, had that been 
brought to my attention. 

Q. Did you at any time sign any tax forms indicating 
payment of tax of any kind to the District of Columbia 
or the United States Government by reason of James L. 
Casey’s employment on these premises? A. Not to my 
knowledge. 

Q. Was it your understanding, Mr. Wolfe, that there 
were properly maintenance charges that w’ere being 
deducted from your gross rental? A. I truthfully 
162 can’t answer that, except to say that I never con¬ 
sidered what kind of charges they were until this 
unfortunate accident. It was another expense which was 
incurred in the operation of the building. 

Q. In other words, it was an operational expense which 
was being taken care of by your rental agent? A. I am 
sorry. I don’t know the definition of an operational ex¬ 
pense. It was another expense that was taken out, like 
repairs, commission, taxes, water rent. 

Q. You felt that was properly deductible from the gross 
income of that building? A. Yes, sir. 

Q. Did Floyd Davis Company ever tell you that they 
were filing social security reports for you? A. They did 
not tell me. However, I received charges on my statement, 
I believe, quarterly for such payments. 
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Q. How vrould that be indicated on your statement? 
A. I truthfully can’t state specifically how they were men¬ 
tioned. However, I knew that payments were being made 
for that purpose. 

Q. But you didn’t know that they were being made in 
your name, or whether they were being made in the name 
of the Floyd E. Davis Company? A. That I don’t know. 
Q. Excuse me a minute. 

(After a pause) On any of the two or three 

163 occasions that you visited the premises of 1419 
Columbia Road, Northwest, did you seek to instruct 

or direct the work of James L. Casey? A. No, I did not. 

Q. Did you feel that you had the authority to do so, or 
did you feel that if something displeased you you would 
call it to the attention of the Floyd E. Davis Company? 
A. In handling the property, I felt it better to permit the 
property manager to attend to the building. 

Q. And the employee who may have been there? A. Yes. 
Q. Now, were you aware of the fact that, Mr. Wolfe, 
there was also a janitor in attendance on your property 
at 2504 41st Street, Northwest? A. I was aware of it, yes, 
sir. 

Q. Did you know that he worked there only on a part- 
time basis? A. Yes, sir; I did know that. 

Q. Did you also know that he took care of other apart¬ 
ments for the Floyd E. Davis Company? A. I believe I 
had been acquainted wfith that fact, yes, sir. 

Q. Were you also acquainted with the fact that you were 
one of several people on a Workmen’s Compensation policy 
covering that janitor at 2504 41st Street, North¬ 
west? 

164 Mr. Franchino: Your Honor, I think that that 
distinction should be made before the accident took 

place and after the accident took place. I think it is of 
consequence. 

The Deputy Commissioner: Let up have the answer, 
and then it can be clarified. If it isn’t clarified by other 
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counsel, you may do so. A. I am aware of the fact now 
that the janitor on 41st Street does work for other build¬ 
ings or employees. 

By Mr. Mazzuchi: 

Q. Were you aware of the fact that prior to the accident 
you had a Workmen’s Compensation policy covering his 
employment with you there? A. At the time of the 
accident— 

Mr. Franchino: Your Honor, I think the statement is 
somewhat misleading. 

The Deputy Commissioner: Do you understand the 
question? 

The Witness: Was I specifically aware, or did I under¬ 
stand, or did I assume? 

By Mr. Mazzuchi: 

Q. Did you understand, Mr. Wolfe,—maybe I can re¬ 
frame the question—that the Floyd E. Davis Company 
would take care of any and all insurance protection needed 
by you at this property, 2504 41st Street, Northwest, 
including Workmen’s Compensation? A. I did believe 
that, yes, sir. 

165 Q. And you were aware of the fact that you were 
paying a premium for that by deductions on your 
monthly statements? A. I believe that there was a 
premium for that purpose deducted from one of my state¬ 
ments. However, at the time of the accident I was 
especially aware. I looked it up after the accident. 

Q. In other words, it had come to you in the monthly 
form? A. It had been placed on my statement, yes. 

Q. Mr. Wolfe, I ask you did you ever see a copy of the 
insurance policy which is presently in evidence here issued 
by the Aetna Casualty and Surety Company (presenting 
the policy to witness) ? A. I did see this policy. I think 
it was between thirty and sixty days after the accident. 
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Q. Between thirty and sixty days after the accident? 
A. Yes, sir. 

Q. This -would be Policy 530-24,452, issued by the Aetna 
Casualty and Surety Company, insuring your compensa¬ 
tion liability, along with several other people, at 2504 41st 
Street, Northwest. A. I believe that is the policy I saw 
in the Aetna office. 

Q. Had you seen that policy prior to the accident? 

166 A. No, I had not. 

Q. But you were aware of its existence prior to 
the accident, by reason of the deductions on your monthly 
statements from Floyd E. Davis Company? A. At the 
time of the accident I was not specifically aware. How¬ 
ever, I became so after the accident. 

Q. How? A. By the— 

Q. By reviewing your statements? A. Yes, I went back 
on my statements and looked. 

Q. Which you had received prior to the accident? A. 
That is correct. 

Q. As far as the securing of Workmen’s Compensation, 
or other insurance, did you ever handle any of those 
matters directly yourself? A. No. 

Q. Who did you authorize to handle them for you? A. 
Floyd E. Davis Company. 

Q. You specifically authorized Floyd E. Davis to handle 
your insurance problems, with respect to the properties 
under their management and control? A. You added a 
word that I specifically did so. I don’t recall having 
specifically done that. 

Q. What was there? An understanding between you? 
A. Yes, sir. 

167 Q. Then your understanding was that they would 
handle all insuranca questions, including Work¬ 
men’s Compensation for the properties which they 
managed for you, is that correct? A. That was my under¬ 
standing. 
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Q. Was it a mutual understanding? Did they give you 
cause for that understanding? A. By having done so 
prior to this time, I suppose it was indicated. 

Q. That they would continue to do so? A. Yes. 

Q. I see. Did they at any time discuss with you the 
question of insurance coverage which you would need? 

By “they” I mean Floyd E. Davis Company. A. I re¬ 
member discussing with them other insurance: fire and 
owner and tenants liability. But I don’t specifically 
remember discussing Workmen’s Compensation insurance 
with them. 

Q. Would you say that you remember discussing general 
insurance problems with them? A. Yes, I do. 

Q. Did you ever disagree with the recommendations that 
they made? A. No. 

Q. In other words, you left the entire matter in 
168 their hands? A. Not quite. If, for instance, a 
building was covered for $20,000, and they thought 
that it should be increased, it should be covered for 
$30,000 or $40,000, they would ask me if I thought that 
should be increased, or recommended that it should be in¬ 
creased, and I agreed. 

Q. So you generally agreed with what they recom¬ 
mended? A. Yes, I did. 

Q. And you were talking about fire insurance? A. Yes. 

Mr. Mazzuchi: I have no further questions. 

The Deputy Commissioner: Mr. Lynch. 

By Mr. Lynch: 

Q. Major Wolfe, you testified in the course of your 
direct examination that you anticipated and expected to 
pay the premium covering Workmen’s Compensation in¬ 
surance on the employees at 1419 Columbia Road, North¬ 
west, out of the income derived from that property, did 
you not? A. That I anticipated— 

Q. And expected to pay the premium on such insurance. 
As a matter of fact, you testified that you thought you had 




paid for such insurance, did you not? A. It is difficult to 
answer. 

Q. Were you not under the impression that you had 
Workmen’s Compensation protection covering the 

169 employees at 1419 Columbia Road, Northwest? 
A. I was under that impression. 

Q. In other words, you expected to pay the premium for 
such insurance out of the income derived from that 
property, did you not? A. Yes. 

Q. In other words, you recognized that there was a 
responsibility upon you to bear the cost of such insurance, 
did you not? A. That responsibility would come to me 
indirectly through my agent. 

Q. In other words, you expected to bear the cost of such 
insurance? A. If such a charge was placed on my state¬ 
ment, I would not have objected to it, if that is what you 
mean. 

Q. Now, as I understand, you engaged the Floyd E. 
Davis Company as your agent—those are your words—to 
manage the property at 1419 Columbia Road, Northwest, 
is that not correct? A. I will have to make reservation. 
I am not aware of the legal terminology and what it 
implies. They managed my property. 

Q. The Floyd E. Davis Company held itself out to you 
as a real estate agent, did it not? A. I know 
that Floyd E. Davis and Company are real 

170 estate agents. 

Q. Put it another way: You engaged them to 
manage the property at 1419 Columbia Road, Northwest? 
A. I did. 

Q. Is it not true that you had the right to terminate that 
relationship at any time at your own choosing? A. I am 
quite sure that I have. 

Q. In other words, if the Floyd E. Davis Company did 
something in connection with the management of that 
property of which you did not approve, there was nothing 
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to stop you from terminating the relationship and giving 
the management of the property to some other real estate 
agent, is that right? A. There is nothing to prevent me 
from terminating it, no. 

Q. If, for example, the Floyd E. Davis Company had 
elected to raise the salary of the late Mr. Casey, and you 
did not approve of the raise in the salary, you could have 
registered your objection with the Floyd E. Davis Com¬ 
pany, could you not? A. If they wanted to raise the 
salary, I could have registered an objection. 

Q. If they had insisted on going ahead with the salary 
raise, there is nothing to prevent you from withdrawing 
management from the Floyd E. Davis Company, is 

171 there? A. I don’t think it would have reached that 
point, but I am sure I could have taken the property 

away. 

Q. Now, Major Wolfe, Mr. Mazzuchi has made reference 
to the tax forms that have already been offered in evidence. 
One of them has been admitted in evidence. 

You knew that such forms had to be filed by the Floyd 
E. Davis Company in connection with the management of 
the property, did you not? A. I think that I did, if I had 
sat down and thought it out. I think I -would have realized 
it, if I had done that, yes. However, at that time, I was 
not specifically cognizant of the fact. 

Q. As a matter of fact, if they had failed in their duty 
as your agent to file such returns, you would have been 
considerably irritated, would you not? A. Had it been 
brought out that it had not been done, yes. 

Q. You, of course, do not deny that these tax forms were 
filed in your name as the owner of the property, do you? 
A. I do not deny that. 

Mr. Lynch: That is all. 

The Deputy Commissioner: Mr. Keefer? 

Mr. Keefer: I have no questions. 

172 The Deputy Commissioner: Mr. Halper? 
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Mr. Halper: I have none. 

Mr. Franchino: I have some, Your Honor. 

The Deputy Commissioner: Mr. Franchino. 

Redirect Examination 
By Mr. Franchino: 

Q. Mr. "Wolfe, can you briefly tell us under what circum¬ 
stances you were apprized of the death of Mr. Casey? 
A. To the best of my knowledge, Mr. Carr, the property 
manager of Floyd E. Davis Company, called me the day 
following and told me of the death of Mr. Casey. 

Q. Mr. Wolfe, in answer to, I believe, one of Mr. 
Mazzuchi’s questions, you stated that you assumed that 
the building at 2504 41st Street, Northwest, was covered 
by Workmen’s Compensation, also. 

Was that assumption you had also to apply to 1419 
Columbia Road, Northwest? A. Yes. 

Q. As respects Workmen’s Compensation or other in¬ 
surance coverage, Mr. Wolfe, is it your understanding that 
it is the usual practice for the property managers to handle 
such transaction? A. I think they customarily do that. 
I have never had property managed any other place, but 
that is my understanding. 

173 Q. Regarding the insurance coverage, other than 
Workmen’s Compensation, can you briefly state the 
circumstances which led to a discussion by yourself and the 
Floyd E. Davis Company? 

I have reference to the insurance coverage other than 
Workmen’s Compensation. A. They attended to it, or had 
it written, and charged me for it on my statement; and, as 
I said, made recommendations to me, which I generally 
approved. 

Q. I mean as respects other insurance coverage which 
you stated, during which transaction you conferred, or 
Floyd E. Davis conferred with you, was there anything 
unusual in that coverage which led to a discussion or a con- 
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ference? A. You mean when the building was purchased? 

Q. No. You stated in answer to one of Mr. Mazzuchi’s 
questions that regarding Workmen’s Compensation 
coverage there was no conference or contact with Floyd 
E. Davis Company. A. Not to my knowledge. 

Q. However, you stated regarding other insurance 
coverage, there was a conference with Floyd E. Davis 
Company. A. Yes. 

Q. Was there anything unusual about that coverage, 
which brought forth the conference, or the discussion, 
which absent these unusual circumstances they 

174 would not have contacted you? A. I am sorry. I 
don’t know what you want. 

********** 

The Deputy Commissioner: Read the last question and 
answer, please. 

(Thereupon, the reporter read the previous question and 
answer.) 

A. I believe the case in point was when I bought the 
building at 1419 Columbia Road, Northwest. The 

175 money was borrowed from Acacia Insurance Com¬ 
pany, and normally I believe at the time of the 

transfer that the new insurance is written by the company 
which furnishes the money. 

Mr. Carr of the Floyd E. Davis Company asked if he 
had my permission to try to secure that insurance and 
write it through the insurance department of the Floyd E. 
Davis Company. 

I gave him that permission, and he was successful in 
getting Acacia’s permission, and Floyd E. Davis Company 
did write my insurance for me on that building. 

Mr. Mazzuchi: 2504 41st Street, Northwest? 

The Witness: No, 1419 Columbia Road, Northwest. 
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By Mr. Franchino: 

Q. Regarding the omission of the premises of 1419 
Columbia Road, Northwest, on the insurance policy, were 
you in any way responsible for such omission? A. Not 
to my knowledge. 

Q. In other words, were you aware of such omission? 
A. No, I was not aware. 

Q. When did you realize, or when did it become known 
to you that the premises at 1419 Columbia Road, North¬ 
west, w r as not indicated on the Workmen’s Compensation 
insurance policy? A. W 7 hen I was notified the day follow¬ 
ing the accident, I believe, by Mr. Carr, or by Floyd 

176 Davis, Jr., or Mr. Hunt of the Floyd Davis Com¬ 
pany told me that there had not been, or that there 

w r as no mention of that particular building in the policy. 

Q. In other words, prior to the death of Mr. Casey, you 
believed that both premises wherein janitors were em¬ 
ployed were covered on Workmen’s Compensation 
insurance? A. I assumed that they were. 

177 Harold Francis McCann 

178 Direct Examination 

By Mr. Mazzuchi: 

Q. Dr. McCann, what medical school did you graduate 
from? A. University of Maryland in 1940. 

Q. Do you have a license to practice medicine in the 
District of Columbia? A. Yes. 

Q. How long have you had that license? A. Since 1945. 
Mr. Halper: I w r ill waive this witness’ qualifications as 
a physician. 

Mr. Mazzuchi: All right. 
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By Mr. Mazzuchi: 

Q. Doctor, did there come a time on September 27, 1951, 
when you were called to attend one James L. Casey? 
A. Yes. 

Q. Did you attend him? A. Yes. 

Q. Approximately what time was it? A. Five 
o’clock. 

179 The Deputy Commissioner: In the afternoon? 

The Witness: Five p.m., yes, sir. ; 

By Mr. Mazzuchi: 

Q. Where did you go to visit him? A. I went to his 
apartment in the basement of 1419 Columbia Road, North¬ 
west, Washington, D. C. 

Q. What condition was he in when you examined him? 
A. He stated he felt badly. There was no definite com¬ 
plaint at that time. However, he seemed to be under the 
influence of alcohol. I ordered a sedative for him, and 
that was all. 

Q. Could you tell us, describe for us in your own words, 
how much under the influence of alcohol he was? A. I 
would say he was moderately under the influence. He had 
some thickness of speech, eyes were red and inflamed. 
I am pretty sure I smelled the odor of alcohol on his 
breath. 

Q. Doctor, had you had occasion to treat Mr. Casey 
previously? A. Yes. 

Q. On your previous visits to him, what was his trouble 
most of the time? A. Most of the time it was alcoholic 
gastritis. 

Q. What was your diagnosis on this occasion on 

180 September 27 ? A. Alcoholism and alcoholic 
gastritis. 

Q. When you examined him, was he standing at any 
time? A. No, he was sitting on the side of his bed. 

Q. In your opinion, had he been standing would he have 
staggered? A. Yes, definitely. 
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Q. Sufficiently intoxicated so that he wouldn’t have had 
a steadity? A. I would say so, yes. 

Q. Do you think if he were standing on the edge of a pit, 
sufficient to hold him, that he was sufficiently intoxicated 
so that he might have fallen into that pit? A. Yes, I 
would say so. Very definitely. 

Mr. Mazzuchi: You may examine. 

The Deputy Commissioner: Mr. Halper. 

Cross-Examination 
By Mr. Halper: 

Q. Doctor, what do you mean from a medical stand¬ 
point, or from a factual standpoint, that a person is under 
the influence of liquor? A. In this case—you have 
reference to this case? 

Q. You may state it as a general proposition. A. This 
man—I used to see him every day. My office is right 
next to the apartment where he was a janitor. He 
181 was a heavy drinker. Every day when I would 
see him, he had a bottle on his hip, but he was able 
to navigate. 

When I w’ould be called in to see him, he would be 
definitely intoxicated. 

Q. No, I don’t think you get my question. I mean, how 
do you arrive at the conclusion that a person is under the 
influence of liquor, and what influence, how much influence? 
A. That is a general question. First, if I smell the odor 
of alcohol, I definitely know he has been imbibing, usually 
quite a bit for the odor to remain on the breath. 

If speech is thickened, if the person has difficulty getting 
words out, if he lolls around on the bed or chair, has 
difficulty in keeping his equilibrium, then I usually figure 
he is under the influence. 

Q. I see. That is your testimony? A. Yes. Now, in 
a court case, or anything I think will come to court, we 
give them definite tests; that is, regular equilibrium tests, 
and so forth. 
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Q. Of course, if this man was on the bed you could not 
give him the equilibrium test. A. X wouldn’t in the first 
place. 

Q. Then you said something about if it were in court, 
you would give him the regular test. What are the 

182 things you do? A. Straight-line test. 

Q. You didn’t do that in this case? A. No. 

Q. What are the other things you do? A. Have them 
walk a straight line, finger-to-nose test. 

Q. Bending over? A. Bending over. General tests. 

Q. What else? A. That is the usual routine. 

Q. That is all? A. Yes. 

Q. But you did not do that in this case? A. No. ; 

Q. Now, then, is it possible in your definition that a man 
may have a number of drinks and have the presence of 
liquor on his breath to a strong degree and yet not be 
under the influence of liquor, and vice versa? Is that true? 
A. Yes. 

Q. What about the ability of a man to do his work while 
drinking? Is that any test? A. No. I wouldn’t say it 
is in most people. If a chronic drinker can hold so 

183 much, which he drinks every day as a rule, and you 
presume he is able to do his duties, I would say he 

could; but if an emergency should come up, he would be 
slow and couldn’t do them. 

Q. Nevertheless, you would not apply the test you made 
of this man to the definition of being under the influence of 
liquor. It wouldn’t apply to every person. A. I don’t 
understand. 

Q. For instance, you have stated that the thickness of 
speech would be one indication. A. Yes. 

Q. And there was the presence of odor of alcohol. Those 
manifestations wouldn’t be absolute in every person, would 
they? A. They show he is under the influence definitely. 

Q. That is the point. Is it possible that Casey might 
have had a lot of liquor and not been drunk and had a little 
liquor and been drunk? A. In my opinion— 
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Q. I am not talking about Casey necessarily, but any 
person. A. In my opinion this man had a lot of liquor. 

Q. How did you determine that? A. From his general 
appearance, his complaints. 

Q. What are they? A. I have described those— 
184 thickness of speech, he was lolling all over the bed. 

I didn’t ask the man to stand up, because I didn’t 
care to go into the case too thoroughly. 

Q. WTiat was his complaint? Why were you called to 
attend him? A. A friend called for him. Apparently they 
■were having a party, and a number of people were in the 
apartment. A friend called up around 4 o’clock that 
afternoon and said Casey wasn’t feeling too well, if I 
would drop down to see him. I did so on my way to my 
office. 

Q. That was 5 o’clock? A. Yes. 

Q. Did you know when he died? A. No. 

Q. You don’t know when he had the accident? A. No. 
Q. Let’s say it was 7 o’clock. Would that have any 
effect upon his condition with respect to intoxication or 
under the influence of liquor? A. In my opinion it would. 

Q. In what way? A. If the man was intoxicated — I 
understand he fell off the ledge, or something, into a pit. 
In my opinion the man was intoxicated and that un¬ 
doubtedly led to his falling. 

187 Richard M. Rosenberg 
#*••#*••*• 

Direct Examination 
By Mr. Halper: 

• •••#*••*• 

188 By Mr. Halper: 

Q. Doctor, what do you know about the death of James 
L. Casey on September 28, 1951, in the District of 
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Columbia ? A. Only that on September 28 he came to the 
District Morgue for post-mortem examination. 

Q. Did you perform that examination? A. I did. 

Q. What were your findings? A. Deceased had sus¬ 
tained second degree burns on body, face, neck, and 
extremities; and these burns, with the amount of shock 
entailed, were the cause of his death. 

Q. Do you have any indication when he was injured, 
what time? A. No, sir. However, I ascertained that at 
the same time I learned of the time of his death, and the 
information on that score was that he had fallen into a pit 
or vat of boiling water at 7 p.m. on the evening of the 
27th of September. 

********* * 

196 Cross-Examination 

By Mr. Mazzuchi: 

Q. Doctor, assume that a man can be shown to have been 
drinking quite heavily and have a considerable apiount 
of alcohol in him at 7 o’clock on September 27, 1952— 

The Deputy Commissioner: 5 o’clock in the evening. 

Mr. Mazzuchi: I stand corrected. I am sorry. 

By Mr. Mazzuchi: 

Q. (Continuing)—5 o’clock in the evening, and sub¬ 
sequently sustains an injury wherein he fell into a pit of 
boiling water, ten inches of boiling water, w r as taken to the 
hospital, was treated for shock and second-degree burns, 
and subsequently died on September 28, at 10:35 a.m., the 
next morning. 

Would it be possible for that alcohol to have left his 
system, so that you could not find any of it on post¬ 
mortem examinaton at 2:30 p.m., September 28, 1952? 
A. Yes, sir. 

Q. Would it be possible? A. It would have. 

Q. It would have absorbed? A. Yes, sir. 
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Q. Then not only is it possible, but it definitely 

197 would have? A. It definitely would have. 

Q. Doctor, from the other conditions you found, 
such as swollen liver, congested and moderately fibrotic 
liver, and the gastro-intestinal tract being markedly 
hyperemic, could you form any conclusion as to whether 
this man w r as a heavy user of alcohol previously? A. I 
will have to answer that by saying that a man with these 
findings could very well be. To say that this man was, I 
couldn’t. 

Q. That is what I asked you. He could very well be? 
A. Yes. 

Q. In other words, those findings are consistent with 
a man who has been known to be a heavy drinker? 
A. That is right. 

198 Mr. Mazzuchi: I have one question of Dr. 
McCann, if he will resume the stand, and then he 

can be excused, as far as I am concerned. 

Thereupon 

Harold Francis McCann 

was recalled as a witness, and having been previously duly 
sworn by the Deputy Commissioner, resumed the witness 
stand, and upon examination, testified further as follows: 
The Deputy Commissioner: Have a seat, Doctor. 

Redirect Examination 

By Mr. Mazzuchi: 

Q. Doctor, directing your attention to the evening when 
you saw James Casey at 5 o’clock, and you felt that he 
was under the influence of liquor, do you think that he 
could have, wdthin two hours after you had seen him, 

199 if he took no further alcohol, do you think he would 
have been completely recovered from being under 
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the influence of liquor? A. I don’t see how he could have 
been. 

Q. You don’t see how? A. No. 

207 Mr. Mazzuchi: If the Commissioner please, at this 
time I would like to ask leave granted to file a 

memorandum brief in behalf of the respondent, Aetna 
Casualty and Surety Company, with respect to the right of 
an insurance carrier to limit its risk as to locations to be 
covered under a Workmen’s Compensation policy. 

The Deputy Commissioner: How much time do you 
want, Mr. Mazzuchi? 

Mr. Mazzuchi: The brief is practically completed. I 
would say that I could have it in the hands of counsel and 
the Commission by Monday of next week. 

The Deputy Commissioner: You will submit it to 

208 this office in duplicate and copies to all the counsel 
by Monday? 

Mr. Mazzuchi: Yes. 

The Deputy Commissioner: Might we extend it through 
Wednesday? 

Mr. Mazzuchi: I am pretty sure I will have it ready by 
then. 

The Deputy Commissioner: Your brief will then be 
submitted on or before December 17. 

Mr. Lynch: In that connection, Mr. Commissioner, I 
have been looking over this policy, and I have concluded 
that the policy is not so limited. In other words— 

The Deputy Commissioner: Do you wish to file an 
answering memorandum? 

Mr. Lynch: No, but my point is this: If you note two 
paragraphs which appeared in Rider 4, that is endorse¬ 
ment No. 4 of the original policy, here deleted— 

The Deputy Commissioner: Mr. Lynch, there is a rule 
that we do not permit argument on record. I think 
perhaps you should submit an answering memorandum. 


How long a time would you require? A week from the' 
date of Mr. Mazzuchi’s memorandum? 

Mr. Lynch: A week would be more than adequate. I 
am not at all certain that I wish to file an answering 
memorandum, but I feel that a w^eek would be more 
209 than sufficient. 

The Deputy Commissioner: All right then, you 
will have until December 24 within which to submit an 
answering memorandum. 

145 Deputy Commissioner's Exhibit No. 1 

Location—See Over 
Employer—See Over 

Address 1629 K Street, N. W., Washington, D. C. 
Policy No. 53 C 24452 

Coverage Dates May 19,1951 to May 19,1952 


Report is made of this issue of approved form of policy 
and endorsement under District of Columbia Workmen’s 
Compensation Act. 

The Aetna Casualty and Surety Company 
March 22,1951 By: /s/ C. K. Reed 

(Reverse side of above card) 

Employer—Norene S. Davis and Fred A. Smith; Peter 
Deoudes; Carl Hammel; Clara Crew Jones; Pauline 
Latterner, H. B. Leary; C. H. Marshall; Blanche L. Soper; 
Mark A. Watson and Theressa C. Watson; Mary G. 
Wetherill and Frank J. Rusk; and Charles Wolfe. 
Locations—901-03-07 Missouri Ave., N. W., 5615 39th St. 
N. W., 5S18-22 9th St., N. W., 1342-44 Nicholson St., N. W., 
4029 Beecher St., N. W., 1348 Nicholson St., N. W., 3912 
Yuma St., N. W., 4027 Beecher St., N. W., 1338-40 
Nicholson St., N. W., 1346 Nicholson St., N. W., 4886 
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McArthur Blvd., N. W., 1218 Missouri Avenue, N. W., 
5814 9th St., N. W., 5822 Colorado Ave., N. W., 5800 14th 
St., N. W., and 2504 41st St., N. W., Washington, D. C. 

146 Deputy Commissioner's Exhibit No. 2 

Employer Floyd E. Davis Company 
Address 1629 K St., N. W., Washington, D. C. 

Policy No. GCS 970427 

Coverage Dates July 1, 1951 to July 1952 


Report is made of this issue of approved form of policy 
and endorsement under the District of Columbia Work¬ 
men’s Compensation Act. 

Globe Indemnity Company 

Date June 21, 1951 By /s/ T. R. Jongblod 

149 Aetna Exhibit No. 1 

j 

Statement of Mrs. Alice Casey— 

1419 Columbia Road, N. W. 

HO -8961 Oct. 9, 1951 

My name is as appears above. I am the widow of James 
L. Casey. We were married at Rockville, Md., on June 6, 
1946. The minister was named Williams. I am 38 years 
of age. We had no natural born children. We took a 
3 yr. old boy, James L. Casey, who was a ward of Board 
Public Welfare. He has lived with us since Feb. 16, 1951. 
However, adoption papers were signed the last of Aug., 
1951, by both of us. Adoption was effective Oct. 1, 1951. 
Handled by Attorney De Lacy, 1420 N. Y. Avenue, Evans 
Bldg. Other than the boy and myself my husband had no 
other dependents. My husband was discharged from the 
army Dec. 23, 1945—34-220-350, staff sgt.—2427 Qm. Truck 
Comp. Hdqrs. My husband has been employed by Dixie 




Realty Co., 1417 L St.—and Floyd E. Davis Co. for approx. 
21 mos. He was janitor of two bldgs, while owned by 
Randall H. Hagner and when bldgs, sold he was hired by 
the other comp. He received two checks 28.25 semi monthly 
from both Dixie Realty and Floyd E. Davis. He also re¬ 
ceived apt. valued at $11 per mo. He never was paid by 
Charles Wolfe. He was janitor at 1419 Col. Rd. and 1421 
Col. Rd. On Thurs., Sept. 27th, my husband was draining 
off boiler prior to an inspection. The pump was not 
150 working. He told me in hosp. he bent over to fix it so 
it would not blow up and slipped and fell in pit. No 
one was with him at the time but Joe Lowry, 1406 Girard 
St. When he heard him and found him he called No. 10 
Pet. and my husband was taken to hosp.—Emerg. He died 
on Sept. 28, 1951. To my knowledge he was not drinking 
on the night of the accident. I have read this and to my 
knowledge it is true. 


Signed: Mrs. Auce Casey 
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LTCMENT Or RENTAL ACCOUNT 


lift CHARLES H WOLFE JR 


FLOYD E. DAVIS COMPANY 

RENTALS • SALES • LOANS • INSURANCE 
1020 K STREET. NORTHWEST 

Washington o. d. c. 


DATE RENDERED_ 


JUL 139 ME 
JUL It 9 ME 
JUL fl9«IE 


-U. 199 ME 
JUL H9 ME 
JLIJ9 ME 
JUMME 
JUL 139 ME 


STATEMENT RENDERED 
WASH OAS LIQMT CO 1419 COLUMBIA RO 
TO SET UP RESERVE 

AMER OISMTECT 00 1419 OOLUMBIA ROi 
THE IRON FIREMAN SALES OORT 1419 Cl 
OISMERS 1419 COLUMBIA RO NW 
THE BEST ELEC 00 INC 1419 COLUMBIA 
THE BEST ELEC CO INC 1419 COLUMBIA 
D H STEVENS CO 1419 OOLUMBIA RD NW 
WILLIAM H JACKSON 1419 COLUMBIA RO 
JaSCS CA^ET JAN 

3L c o! fiMJUFUB* • " ■ 

01 ST IMMP OOMP PAT TAXES 
PEPCO 1419 OOUABIZA RO NW HALLS ft 
PEPOO 1419 OOLUMBIA RD NW STOKER 
PEPCO 1419 OOLUMBIA RD NW JAN QBRS 
JAMES CASEY JAN 

THE 0 ALT- HOPPER 00 INC 1419 COL. At 
OM BENOIX MAT JUNE JULY 


.•941 


£ 94.48 
J 85 I 
111.75 ! 
430 i 
15.75 I 
i 

3.75 i 
SjOO 
£ 3.90 
IOjOO 
£I2S 

Si? 

2Z 

1341 

131 

335 

£835 
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' 15JOO 


29438 
£95.13 « 
40438 « 
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5093£ <* 
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518.49 


53734 ® 
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57131 • 
55431 « 
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AS PER OCTAILED STATEMENT OF 
COMMISSION 

CHECK ACACIA MUT LIFE INS CO 
CKECK 


57.18 ! 

420.75 j- 
108.96 8- 
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ZSOf ERIE ST S E 
WA3HINBT0N O C 


•TATCMKMT OT W^.ll ACCOUNT 

PLOYD E. DAVIS CX)MPANY 

RENTALS . SALES - LOANS - INSURANCE 
1AZ0 X glim i. 2TOKTHWXST 
WiSHEIOTOK t. ». C. 




1419 OOLUMBIA 
1419 OOUMBIA 
1419 OOLUMBIA 
1419 COLUMBIA 
1419 COLUMBIA 


RO NW #1 
RO Ml #t 
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RD N9 #4 
RO NW #B 


1419 OOLUMBIA RO Ml 
1419 POUR—> RO MW ft* 
1419 OOLUMBIA RO MW #23 
1419 OOLUMBIA RO NW #24 
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1419 COLUMBIA RO MW #91 
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. RENT TO SEPT L Utl 

WASH QA3 LIOHT CO 141W COLUMBIA RD NW JN 
IRON FIRilAN SALES CORP H19 COL. RO NW 
COLONIAL FUEL CO 1419 CO LIRA IA RD IIW 
AUER DISINFECT CO 1419 CO LIRA IA RO M 
WILLIAM H JACKSON 1419 COLUMBIA RD NW 
DIMERS 1419 COLUMBIA AS NW 
CASEY JAN 

THE BEST ELEC TRIC CO 1419 OSL RD IIW 
0 H STEVENS CO 1419 COL RO Ml 

THE flTfeS 00 1419 COLIAAIA RD NW 
N0S9S1 

PEPCO 1419 COLIRAIA RO NW JAN 
PEPOO 1419 COLUMBIA RD K.f STOKER 
PEPCO 1419 COLUMBIA RO NW HALLS * UASE 
MALON OUTHBERTSON PAPERINO * PAlNTlNQ 
1419 OOL RD #4 


AS PER DETAILED STATEMENT OF 
COMMISSION 

CHECK ACACIA MIT LIFE INS CO 
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SCHEDULE A—QUAXTSU.Y IXTOKT OT WMH TIT1BL1 UMDEK THE RDEKAL DfSUKAXCE COHTKXBUTXOlfS ACT 

List far each emp loyee tee WAGES taxable under tee federal Insu rance Contributions Act which were paid daring the quarter. If you pay 
an employee non teas $3,600 in a calendar year, report ONLY THE FIRST $3,600 of such wages in Schedule A. If wages were not tax¬ 
able under tee fX&A. make no entries below except in Items 15 and 16. See instructions on back of original. 
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STATEMENT OF QUESTION 

In the opinion of appellees the questions presented are: 

1. When two claims for workmen’s compensation involv¬ 
ing the same claimant but different respondent-employers 
are consolidated for the purpose of hearing only, does the 
failure on the part of the deputy commissioner to decide 
both claims simultaneously invalidate the decision which is 
made in respect to one of such claims? Or, to state it other¬ 
wise, does an employer who is found to be liable for the 
payment of workmen’s compensation on the basis of a claim 
filed against him have the right to require the deputy com¬ 
missioner to decide another claim filed against another em¬ 
ployer by the same claimant, notwithstanding that such 
other claim seeks no compensation from the complaining 
employer ? 

2. Was the compensation order of February 6, 1953 filed 
by the deputy commissioner in accordance with law? 
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counterstatement of case 

Tills case arises upon a complaint for judicial review of 
a compensation order filed on February 6, 1953 by the appel¬ 
lee Britton, as deputy commissioner, Bureau of Employees’ 
Compensation, Department of Labor, under the provisions 
of the Longshoremen’s and Harbor Workers’ Compensa¬ 
tion Act of March 4, 1927, 44 Stat. 1424, 33 U. S. C. sec. 901 
et seq., as made applicable to the District of Columbia, by 
the Act of May 17,1928, 45 Stat. 600, D. C. Code 36-501. 

On September 27, 1951 one Casey, hereinafter called 
“deceased” fell into a pit of boiling water while he was 
emptying a boiler in the basement of an apartment building 
where he was employed as janitor. He died as a result on 
the next day. ; 


( 1 ) 


In informal conferences before a member of the deputy 
commissioner’s staff, the question arose as to whether the 
deceased had been employed by the owner of the building 
or had been employed by the real estate agent which 
operated the building for the owner. Unable to settle the 
issue by conference, the respective claims, one against the 
owner and the other against the managing agent, were 
noticed by the deputy commissioner for formal hearing. 

The two claims, respectively, against the owner of the 
building and the managing agent were consolidated for 
hearing. After extensive evidence was taken (211 pages) 
the deputy commissioner found that the deceased was the 
employee of the Floyd E. Davis Company the managing 
agent and “of no other person” and made an award of 
$13.90 per week to the widow and child. 

In the compensation order complained of the deputy com¬ 
missioner found the facts with reference to the employment, 
injury and death as follows: 

“That on September 27, 1951, James L. Casey, here¬ 
inafter referred to as ‘employee,’ was in the employ of 
the Floyd E. Davis Company, the address of which was 
1629 K Street, Northwest, Washington, District of Co¬ 
lumbia; that the employer was subject to the provisions 
of an Act of Congress approved May 17, 1928, entitled 
‘An Act to provide compensation for disability or death 
resulting from injury to employees in certain employ¬ 
ments in the District of Columbia, and for other pur¬ 
poses’; that the liability of the employer for compen¬ 
sation under the said Act was insured by the Globe 
Indemnity Company; that on the said day the employee 
herein, while performing service for the employer as a 
janitor of an apartment house located at 1419 Columbia 
Road, Northwest, Washington, District of Columbia, 
and while engaged in draining scalding water into a pit 
surrounding a boiler in the said apartment house, sus¬ 
tained personal injury when he fell into the said scald¬ 
ing water, suffering second degree burns of the body, 
face, neck and extremities, and traumatic shock, which 
injury resulted in his death on September 28, 1951; 
that the said employer was engaged in the real estate 
business and the sale of insurance and maintained an 
office at 1629 K Street, Northwest, Washington, D. C.; 
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that the employer offered sales, rental, and manage¬ 
ment services to the owners of real property and the 
sale of insurance for the protection of such owners; 
that in the operation of its business the employer em¬ 
ployed persons who performed services for it in its 
office located as found above and persons, including 
janitors, who performed services in connection with 
the operation, maintenance and upkeep of real prop¬ 
erty, particularly apartment houses owned by its cus¬ 
tomers ; that the employer hired such janitors, super¬ 
vised and controlled their work activities, paid their 
wages, and dispensed with their services when to do 
so suited its purpose; that the employer reimbursed 
itself for all amounts paid such janitors as wages out 
of moneys it collected in rentals of apartments in the 
said apartment house for their said owners; that the 
employer hired the employee herein to perform the 
work of janitor in the apartment house located at 1419 
Columbia Road, Northwest, Washington, D. C., which 
apartment house was owned by one Charles Wolfe, with 
whom the employer had a contract to perform manage¬ 
ment services; that the employer supervised and con¬ 
trolled the employee’s work activities and paid his 
wages; that the employee considered the said Floyd E. 
l^avis Company to be his employer; that in connec¬ 
tion with the work of the employee as janitor in the 
said apartment house the said Floyd E. Davis Com¬ 
pany gave him no advice or instruction or information 
which would imply that he was considered to be an 
employee of the owner of the said apartment house or 
of any person other than the said Floyd E. Davis: Com¬ 
pany; that the employee was not given the opportunity 
to consent to employment by any person other than the 
said Floyd E. Davis Company; that the employee was 
the employee of the said Floyd E. Davis Company and 
of no other person; that the employee had been drink¬ 
ing intoxicating liquor during the afternoon of Sep¬ 
tember 27, 1951, but his injury and death, as found 
above, were not solely due to his intoxication; that the 
injury and death of the employee arose out of and in 
the course of his employment by the employer within 
the meaning of the Act.” 

The Floyd E. Davis Company and its insurance carrier 
(appellants) filed a proceeding for judicial review of said 
order in the court below pursuant to sec. 21(b) of the Long- 
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shoremen’s and Harbor Workers’ Compensation Act, 33 
U. S. C. sec. 921(b). In the court below appellants com¬ 
plained (J.A. 4)* 

1. That the evidence does not support the finding that 
deceased was employed by the Davis Company. 

2. That the evidence does not support the finding that the 
fatal injuries arose out of and in the course of employment. 

3. iTiaFThe deputy commissioner should have simulta¬ 
neously decided the other case which was heard with the 
instant case. 

The court below sustained the award and dismissed the 
complaint. This appeal followed. 

In this Court, appellants’ argument (see Statement of 
Points, p. 3 of appellants’ brief) apparently is to encom¬ 
pass the following: (1) that the failure of the deputy com¬ 
missioner to decide both cases simultaneously “deprived 
appellants of substantial rights under the Compensation 
Act and under the Administrative Procedure Act’’ and as 
a corollary deprived appellants of due process of law [the 
“due process” statement lias been added at the appellate 
stage by appellants and accordingly is asserted here for the 
first time] in that the deputy commissioner did not make 
findings on all the essential issues in the consolidated cases 
(presumably as to whether deceased was an employee of 
Wolfe, the owner of the building) and (2) that the findings 
of fact and the award were not supported by substantial 
evidence in the record considered as a whole in the consoli¬ 
dated cases. 

Appellants in their brief do not develop any argument 
that the findings of fact made by the deputy commissioner 
that the injury arose out of and in the course of the employ¬ 
ment, and that the Davis Company was deceased’s employer, 
are not supported by evidence. Considering that the princi¬ 
pal issue below was whether the evidence supported the 
findings of fact in respect to the employer-employee rela¬ 
tionship between the deceased and Floyd E. Davis Com¬ 
pany, and considering the manner of statement of the issues 
by appellants in this appeal, appellees are not certain 
whether this principal issue below has been abandoned and 

* J.A. refers to Joint Appendix, appended to appellants’ brief. 
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that the principal issue is to be confined to the question of 
appellants’ alleged right to have the deputy commissioner 
decide the other claim referred to above. The statement 
of appellants’ position is all the more confusing since they 
cite and refer to certain provisions in the Administrative 
Procedure Act dealing with decisions on the “record as a 
whole,” which provisions obviously relate solely to courts 
and not administrative officers. As nearly as appellees can 
surmise appellants have not complained of the judicial re¬ 
view process by the court below—but only that the deputy 
commissioner should, as they allege, have decided the case 
in which they are held liable on the basis of the whole record, 
which of course was done. 

In view of the uncertainty in appellants’ position, appel¬ 
lees deem it advisable to show fully the support in law and 
fact for the compensation order complained of, without ad¬ 
mitting thereby that they find appellants’ allegations of 
error any broader than appellants have stated them. 

APPLICABLE PRINCIPLES OF COMPENSATION LAW 

Before referring to the evidence which in our opinion sup¬ 
ports the findings complained of, it may not be inap¬ 
propriate to invite attention to the following well estab¬ 
lished principles of workmen’s compensation law. 

The Longshoremen’s Act should be liberally construed in 
favor of the injured employee or his dependent family. 1 
The Longshoremen’s Act is characterized by liberal pro¬ 
visions respecting mode of proof and the Act should be 
liberally construed in furtherance of its purpose. Con¬ 
tractors v. Pillsbury, Deputy Commissioner , 150 F. 2d 310 
(C. A. 9, 1945). 

The burden is on the plaintiff to show that the evidence 
before the deputy commissioner does not support the com¬ 
pensation order complained of in the bill. 2 

The findings of fact of the deputy commissioner supported 

1 Baltimore Philadelphia Steamboat Co. v. Norton, Deputy 
Commissioner, 284 ILS. 408 (1932); Fidelity Casualty Co. of 
New York v. Burris, 61 App. D.C. 228, 59 F. 2d 1042 (1932). ! 

2 Grant v. Marshall, Deputy Commissioner, 56 F. 2d 654 (Wash. 
1931); Nelson v. Marshall, Deputy Commissioner, 56 F. 2d 654 
(Wash. 1931). 
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by evidence on the record considered as a whole should be 
regarded as final and conclusive and not subject to judicial 
review. 3 

Logical deductions and inferences which may be and are 
drawn by the deputy commissioner from the evidence should 
be taken as established facts and are not judicially 
reviewable. 4 

The findings of fact of the deputy commissioner are pre¬ 
sumed to be correct. 5 

It is solely within the province of the deputy commissioner 
or compensation administrator to determine the credibility 
of witnesses, and such official may believe all or any part of 
the testimony according to his own sound judgment of its 
truthfulness and reliability. 6 

The rights, remedies and procedure under the Longshore¬ 
men’s Act are governed exclusively by the statute, and the 
powers properly to be exercised by the court are those only 
which are expressly conferred by the said Act. 7 

In considering the evidence the deputy commissioner may 
give weight to “the common-sense of the situation”. 8 

Even if the evidence permits conflicting inferences, the 
inference drawn by the deputy commissioner is not subject 
to review and will not be reweighed. 9 

3 O'Leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504 (1951); 
South Chicago Coal it Dock Co. v. Bassett, Deputy Commissioner, 
309 U.S. 251 (1940). 

4 Parker, De/mty Commissioner v. Motor Boat Sales, Inc., 314 
U.S. 244 (1941) ; Crescent Wharf it Warehouse Co. v. Cyr, 200 F. 
2d 633 (C.A. 9, 1952); Liberty Mutual Ins. Co. v. Gray, Deputy 
Commissioner, 137 F. 2d 926 (C.A. 9, 1943) ; Michigan Transit Cor¬ 
poration v. Brown, De/ntty Commissioner. 56 F. 2d 200 (Midi. 
1929) : Del Vecchio v. Bowers, 296 U.S. 2S0 (1935). 

5 Anderson v. Hoage, Deputy Commissioner, 63 App. D.C. 169, 

70 F. 2d 773 (1934). 

<; Wilson it Co., Inc. v. Locke, Deputy Commissioner, 50 F. 2d 
SI (C.A. 2, 1931). 

"Associated Indemnity Corp. v. Marshall. Deputy Commissioner, 

71 F. 2d 235 (C.A. 9. 1934); Sliuqard v. Hoage, Deputy Commis¬ 
sioner, 67 App. D.C. 52, 89 F. 2d 796 (1937). 

8 Avignone Freres, Inc. v. Cardillo, Dejmty Commissioner, 73 App. 
D.C. 149, 117 F. 2d 385 (1940). 

9 C. F. Lytle Co. v. Whipple, Deputy Commissioner, 156 F. 2d 
155 (C.A. 9, 1946) ; Contractors v. Pillsbury, Deputy Commissioner , 
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The weight of evidence is not material upon judicial re¬ 
view of the deputy commissioner’s findings. 10 

SUMMARY OF ARGUMENT 

1. The evidence in the record considered as a whole sup¬ 
ports the deputy commissioner’s findings: (a) that the 
deceased employee’s injury and death arose out of and in 
the course of his employment, (b) that he was employed by 
the Davis Company. Therefore under the authorities such 
findings should be accepted upon judicial review. 

2. The delay of decision in a companion claim against 
another set of defendants until the award in the first case 
becomes final did not prejudice any right of appellants with 
respect to the clai m which they were opposing and hence 
they have no cause for complaint. 

THE EVIDENCE 

The evidence in this case is contained in two transcripts 
of testimony, covering 211 pages, dated, respectively, De¬ 
cember 2,1952 and December 9,1952. This record was made 
pursuant to applicable published regulations (20 C. F. R. 
31.10). 

The complaint (at J. A. 4) in paragraph 6 referred to cer¬ 
tain matters outside of the official, rcviewable record; 
namely, to a letter dated April 25, 1952, written by an ad¬ 
ministrative assistant in the office of the deputy commis¬ 
sioner. This letter is not a part of the record before the 
court and was not incorporated by any party as an exhibit, 
or otherwise, in the official record. This communication 
(referred to in appellants’ brief, p. 2) was sent following 
a pre-hearing conference authorized by the published regu¬ 
lations (20 C'. F. R. 31.8). Consistent with the express state- 

150 F. 2d 310 (C.A. 9. 1945); South Chicago Coal & Dock Co. v. 
Iiassett, Deputy Commissioner. 309 U.S. 251 (1940); Parker . Deputy 
Commissioner v. Motor Boat Sales, Inc.. 314 U.S. 244 (1941). 

10 Groom v. Cardillo, Deputy Commissioner, 119 F. 2d 697 (C.A. 
D.C. 1941); Norton, Deputy Commissioner v. Warner Co., 321 U.S. 
565, 64 S. Ct. 747 (1944) ; So. Chicago Coal & Dock Co. v. Bassett . 
309 U.S. 251, 60 S. Ct. 544 (1940); United States Fidelity <i* Guar¬ 
anty Co. v. Britton, Deputy Commissioner, 188 F. 2d 674 (C.A. 
D.C. 1951). 
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ment in such regulations this letter was not a “decision” in 
the case, nor did it in any manner affect the formal disposi¬ 
tion of the case following the hearing held by the deputy 
commissioner pursuant to section 19 of the applicable law 
(33 U. S. C. 919). Moreover, such kind of action by a sub¬ 
ordinate in the office of the deputy commissioner, has been 
held not to be an award; see Lumber Mutual Cos. Ins. Co. v. 
Locke, Deputy Commissioner, 60 F. 2d 35 (C.A. 2, 1932). 
Even if the letter had been written by the deputy commis¬ 
sioner himself, it would not be an award nor affect his sub¬ 
sequent action by compensation order; Aetna Life Ins. Co. 
et al. v. Hoaqe, Deputy Commissioner, 64 App. D.C. 185, 
76 F. 2d 435 (1935). 

At the hearing held on December 2,1952 before the deputy 
commissioner, 

Alice M. Casey, the widow of James L. Casey, who is the 
claimant in this case, testified in part as follows: 

That in September 1951, she, together with her husband 
(the deceased employee) and her son were living in a base¬ 
ment apartment located at 1419 Columbia Road, Washing¬ 
ton, D. C. (J. A. 28); that the deceased had been employed 
as a janitor at that apartment building since 1947 (J. A. 33, 
35, 38) and was thus employed as a janitor in September 
1951 (J. A. 2S); that the deceased had worked on the prem¬ 
ises as a janitor before Floyd E. Davis Company took over 
the management of the property (J. A. 33); that the de¬ 
ceased was employed by the Floyd E. Davis Company (J. A. 
28); that he was paid by the said Davis Company by checks 
signed by Floyd Davis or by his employee, Carr (J. A. 28, 
34); that deceased worked under Carr’s supervision, the lat¬ 
ter directing deceased as to the nature and scope of his 
duties and that deceased considered Carr to be his “boss” 
(J. A. 32) and the said Davis Company to be his employer 
(J. A. 38); that said Davis Company’s representative was 
the only one who had seen the deceased after the building 
was sold (J. A. 36); [the owner of the building, Wolfe, took 
over ownership on December 30, 1949 (J. A. 33)]; that wit¬ 
ness did not know that said Davis Company was not the 
owner of this building and testified that she did not know 
who the owner was (J. A. 36); that the said Davis Company 
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sent withholding slips to the employee (J. A. 30, 31); that 
instructions were given to the deceased by Carr as to the 
work deceased was to do (J. A. 29); that she does not know 
Wolfe, the purchaser, had never seen Wolfe and did not 
know him when the building was sold (J. A. 35, 36, 38). 

As to the nature of the decedent’s work, this witness testi¬ 
fied that it was the employee’s job to empty the boiler on the 
premises and that lie received instructions to do so (J.A. 
29, 30); that in the pit of the boiler there was a pump (J.A. 
30); that the deceased was engaged on the day of his injury 
in draining the boiler for inspection the following day (J.A. 
30); that the electric pump was not working, and the de¬ 
ceased bent over to fix it so that it would not blow up, in the 
course of which he slipped and fell into the pit (J.A. 86). 


At the same hearing, 

J. Donald Peed testified in part as follows: 


That he is the comptroller for the Floyd E. Davis Com¬ 
pany (J.A. 40); that the business of said company consists 
of real estate, loans, insurance and property management 
(J.A. 40); that in September 1951 the Davis Company man¬ 
aged a property located at 1419 Columbia Road which was 
owned by Charles E. Wolfe, Jr., and that they had managed 
it since January 1, 1950 (J.A. 40); that the deceased was 
working on the job as a janitor at the property when said 
Davis Company took over (J.A. 41); that thereafter the 
deceased was kept on as a janitor by the company (J.A. 
49, 52); that the name of the deceased appeared on the pay 
roll of said Davis Company which covered “all janitors 
which we employ” (J.A. 42, 43); that the deceased’s salary 
was paid by said Davis Company’s check (J.A. 46) and the 
amount paid deceased as janitor was charged as a debit by 
said Davis Company against the rent collected for the owner 
(J.A. 43,45); that witness knew of the duties imposed on the 
deceased, and that the operation and maintenance of the 
boiler on the premises was within the scope of deceased’s 
employment (J.A. 47, 48); that draining the water in the 
boiler was one of decedent’s duties (J.A. 39) and witness 
knew of nothing which would indicate that the injury and 



subsequent death did not arise out of the employment (J.A. 
47, 48); that Mr. Carr is the Vice President of said Davis 
Company and that he employs janitors (J.A. 48); that Carr 
initially interviewed the deceased (J.A. 49) and had super¬ 
vision over such janitor (J.A. 50), whom he could hire and 
fire (J.A. 50, 51); that Wolfe, the owner, probably never saw 
the deceased and did not know his name (J.A. 49, 50); that 
there are owners who hire their own janitors, while others 
leave that to the said Davis Company (J.A. 49); that Mr. 
Carr had control of apartment management and it was his 
duty to employ and supervise the janitors (J.A. 48). AVhen 
asked whether deceased was an employee of Mr. Wolfe, this 
officer of the Davis Company stated “I don’t know that that 
is for me to say” (J.A. 46). 

At the hearing on December 9, 1952, 

Charles II. Wolfe . Jr., testified in part as follows: 

That he owns the premises located at 1419 Columbia Road 
which are managed by the said Davis Company (J.A. 64); 
that said company furnishes him with monthly statements 
of gross rental collections and the amounts deducted for 
such items as commissions, taxes, repairs, heat, etc. (J.A. 
6*4); that lie never saw deceased , the janitor at said premises 
(J.A. 65, 67); that he exercised no deyree of control over the 
deceased (J.A. 65), nor did lie seek to instruct or direct the 
work of the deceased (J.A. 68); that he purchased the prop¬ 
erty December 30, 1949 (J.A. 66) and at that time did not 
make any arrangements to secure a janitor (J.A. 66); that 
Mr. Carr of the Davis Company attended to such matters 
(J.A. 66); that he had never considered whether he had the 
authority to dismiss the janitor (J.A. 67); that the said 
Davis Company managed the property (J.A. 64) and he 
implied that he does not recognize the Davis Company as 
his agent (J.A. 72); that he did not know that reports such 
as social security reports were being made by the said Davis 
Company in his name (J.A. 67). 

At the same hearing, 

Dr. Richard M. Rosenberg testified in part as follows: 

That post-mortem examination on September 28, 1951 
revealed second degree burns upon the body of the deceased 
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which along with shock caused his death (J.A. 81); that he 
had received a history of the deceased falling into a pit of 
boiling water on September 27,1051 (J.A. 81). 

Point 1 

(a) Injury and Death Arose out of and in the Course of 

Employment 

So far as these appellants are concerned they fixed the 
issues upon which they desired to be heard at the outset of 
the hearing before the deputy commissioner, all consistent 
with the applicable regulations (20 C.F.R. 31.10). They 
were: (1) that the deceased was not an employee of Floyd 
Davis Company, and (2) that “at the time of the alleged 
injury and death the employee was [not] performing service 
growing out of and incidental to his employment. ” (J.A. 

26.) (Other issues were raised which are not material at 
tliis stage of the proceedings.) 

In view of the evidence above narrated, all of which with¬ 
out exception (including particularly that of the officer of 
the said Davis Company) shows that at the time of the fatal 
accident the deceased was engaged in the performance of 
duties which he was hired to perform, it is deemed un¬ 
necessary to do more than to allude to that evidence as it 
shows on its face the occurrence of an injury and death 
arising out of and in the course of employment. This evi¬ 
dence, coupled with the presumptions in section 20 of the 
Act (33 U.S.C. 020), clearly supports the correctness, as a 
matter of law, of the finding of the deputy commissioner that 
the injury arose out of and in the course of employment. 

(b) Deceased Was an Employee of Said Davis Company 

The uncont radicted evidence in this case shows that Casey, 
the deceased employee, came into the employ of the Floyd 
Davis Company on January 1,1950, through retention of his 
services by Mr. Carr, as a janitor in an apartment house, 
the owner of which the deceased did not know, and the owner 
of which did not know deceased. The deceased received all 
of his instructions from Mr. Carr, Vice President of the 
Davis Company, who, so far as the deceased was concerned, 
was his “boss,” the Floyd Davis Company being recognized 
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as his “employer.” There is not one scintilla of evidence 
in the record that the owner of the apartment, Wolfe, either 
exercised any direction or control over the deceased or 
sought to exercise any such direction and control. All nec¬ 
essary direction, supervision and control over deceased came 
from Floyd Davis Company. Insofar as the deceased is 
concerned, Wolfe simply did not exist as an employer. There 
is no evidence that deceased knew Wolfe. The deceased w T as 
carried on the Davis pay roll along with other employees of 
the Davis Company and was paid by Davis’ checks. The 
deceased was subject to hiring and firing by the Vice Presi¬ 
dent of the Davis Company. There is no evidence to show 
that the Davis Company put deceased on notice that he was 
not working for them and that they in hiring deceased were 
acting as agent for another. The Davis Company at the 
hearing had the opportunity and duty to speak out if such 
were the fact—but they did not do so. If ever there existed 
a record showing all of the elements which the law recog¬ 
nizes as creating employer-employee relationship between 
two parties, this is the record. The only two parties to the 
employment contract were Davis Company and deceased. 

The appellants apparently are laboring under the mis¬ 
taken view that because the Davis Company “manages” 
real estate for owners that the Davis Company ipso facto 
could not become the employer of persons performing serv¬ 
ices at its bidding, in respect to “managed” premises. This 
view overlooks some elementary propositions of law. More¬ 
over, appellants seem to overlook that Casey, the deceased 
employee, was an individual who could think, act and con¬ 
tract on his own behalf. 

We are not concerned here with any rights, duties or obli¬ 
gations that may exist between the Davis Company and 
Wolfe. We are dealing only with the situation involving an 
employment contract by the deceased with the only one he 
recognized or could possibly have recognized as his em¬ 
ployer. An employment contract necessarily involves two 
parties; the one who would become the employee and the one 
w’ho w T ould be his employer. In this instance, the evidence 
on which the deputy commissioner relied, establishes that 
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the only contract for hire which existed was that contract 
between the deceased and the Davis Company. There is no 
evidence that the deceased was informed that he was work¬ 
ing for am employer other than Davis Company. If the 
Davis Company had not intended to be the employer of the 
deceased, then they should not have contracted with him as 
the employer, but should have put him on clear notice that 
he was not being employed as a servant of the Davis Com¬ 
pany, but was being employed as the servant of Wolfe. 
Moreover, even if originally employed by the Davis Com¬ 
pany, he could not unwittingly have been transferred, with¬ 
out notice, to Wolfe as his new master. As was stated in 
Wilson & Co., Inc. v. Locke, Deputy Commissioner, 50 F. 2d 
81 at page 83 (a case arising under the same compensation 
law) * * * “a servant may not unwittingly be trans¬ 

ferred from one master to another.” 

The appellants did not introduce any contract into the 
evidence to show the precise relationship between the Davis 
Company and the owner of the premises, Wolfe. The appel¬ 
lants apparently proceeded on the assumption that because 
the Davis Company “managed” an apartment building that 
ipso facto the Davis Company was the agent, and nothing 
more, of Wolfe, and that this relationship included authority 
to hire employees for the account of Wolfe, Davis Company 
being his alter ego. Aside from the fact that the contract 
between the deceased and the Davis Company for the hire 
of deceased’s services is a separate, recognizable contract 
from that between the Davis Company and Wolfe, the rela¬ 
tionship between Davis and Wo lfe as shown by the present 
record was the ordinary relationship between parties as 
i.y.dpppndp.nt contr actors. A real estate manager does not 
ipso facto, and as a matter of law, under all circumstances 
become an “agent” for the owner in exercising management 
functions. There is plenty of room in the law for other rela¬ 
tionships. A real estate manager may be an independent 
contractor, the same as any other person, and undertake to 
perform the acts or duties of management on his own re- j 
sponsibility, being responsible for net rents (or results) | 
only, as in other comparable independent contract situa- | 



tions. But contrarily, and if a contract should so provide, a 
“manager” might serve merely as the agent of his principal, 
in which case his actions are his principal’s actions. Ac¬ 
cording to the evidence in the present case, there is no indi¬ 
cation that the Davis Company was other than an inde¬ 
pendent contractor, managing a building for an owner and 
being responsible to the owner~fdr results”only. Wolfe’s 
testimony does not speak of any degree of control over Davis 
as a principal. In fact the only thing Wolfe looked for was 
the cash result of management. Wolfe was unwilling to 
admit that Davis was his agent (J.A. 72). 

A real estate operator who “manages” a building in the 
manner and under circumstances consistent with those in 
the instant case is an independent contractor, and, as such, 
the persons employed by him are his employees. So hold¬ 
ing, the case of IJartwig-Disrh’vnger Dealty Compang v. Un¬ 
employment Compensation Commission, 350 Mo. 690, 16S 
S. W. 2d 78 (1943), is so close in point of fact and circum¬ 
stance to the instant case that, except for the differences in 
the name, the two cases might be considered identical. 11 In 
this case the court held as follows: 

“* * * Claimant was employed as a janitor of an 
apartment building which was owned by the Byron 
Realty and Investment Company (hereinafter called 
the Byron Company). * * * 

“* # * After the purchase of the apartment build¬ 
ing at the foreclosure sale the Byron Company made 
an arrangement with the Ilartwig Company for the 
management of the apartments. The Ilartwig Com¬ 
pany rented the various apartments to individuals, 
looked after repairs, deposited the rent money in a 
special rental account from which it paid taxes, water 
rates and other expenses and periodically accounted 
to the Byron Company for the gross profits, deducting 
therefrom a fixed proportion as a commission for its 
managerial services. The actual management of the 
apartment was done by one Mueller who was admit¬ 
tedly at all times a regular employee of the Ilartwig 


11 For similar case see Barrow v. Adams A Co., 46 N.Y.S. 2d 
357 (1943). 
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Company and was placed in charge of said work by the 
Hartwig Company. * # * 

“As stated above, the first question to be decided is: 
Was Congo an employee of the Hartwig Company or 
of the Byron Company? It is, of course, possible for 
a principal to appoint an agent and authorize such 
agent specifically to employ a subagent or servant who 
then becomes an employee of the principal. Was this 
situation present in the instant case? Or was the Hart¬ 
wig Company an independent contractor which had 
agreed to perform all of the managerial functions in 
connection with the apartment building through its own 
employees? This court lias recently had occasion to 
consider again the distinction between agents and in¬ 
dependent contractors. Bass v. Kansas City Journal 
Post Co., 347 Mo. 6S1,148 S. W. 2d 548. We there cited 
with approval a statement contained in the American 
Law Institute, Restatement of the Law of Agencies, 
Sec. 2: ‘A servant is a person employed by a master to 
perform service in his affairs whose physical conduct 
in the performance of the service is controlled or is sub¬ 
ject to the right to control by the master. An inde¬ 
pendent contractor is a person who contracts with 
another to do something for him, but who is not con¬ 
trolled by the other nor subject to the other’s right to 
control with respect to his physical conduct in the per¬ 
formance of the undertaking.’ A more detailed analy¬ 
sis of the relationship of independent contractors is 
found in the case of Skidmore v. Haggard, 341 Mo. 837, 
110 S. W. 2d 726, loc. cit. 729, and many of the cases 
are collected in the following annotations: 19 A. L. R. 
1168, 20 A. L. R. 684, 61 A. L. R. 223, 75 A. L. R. 725, 
Ann. Cases 1918C, 672. * * * 

“The exact terms of the agreement between the 
Hartwig and the Byron Companies are not shown by the 
record. The proceeding before the Commission was 
informal. Much legally incompetent evidence was re¬ 
ceived and it is difficult to determine on the basis of 
legally competent evidence all of the facts of the case. 
For example, no weight can be given to the assertion of 
the President of the Byron Company that the Hartwig 
Company was its agent or that the Byron Company 
had a right to put a man out there as a janitor. Such 
statements are mere legal conclusions of the witness. 
In view of this absence a> to the express terms of the 
oral contract, we are forced to draw such inferences as 
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possible concerning the contract from what was actu¬ 
ally done by the parties. Actually no control whatever 
was exercised by the Byron Company over the manner 
in which the Hartwig Company managed the apart¬ 
ment. All that the Byron Company did was to receive 
a check for the net profits of the venture. As stated, 
the renting of apartments and the collection of rent, 
the payment of all expenses including the wages of 
Congo, the payment of taxes and the overseeing of re¬ 
pairs to the building were conducted by the Hartwig 
Company. The Hartwig Company was engaged in per¬ 
forming similar services for many other real estate 
owners. It did not receive a fixed compensation from 
the Byron Company but took a commission which was 
a proportion of the gross profits of the enterprise. 
Under these facts, and applying to them the rule laid 
down in the cases of Bass v. Kansas City Journal Post 
Co., 347 Mo. 681,148 S. W. 2d 548, supra, and Skidmore 
v. Haggard, 341 Mo. 837, 110 S. W. 2d 726, supra, it is 
apparent that the Hartwig Company acted as an in¬ 
dependent contractor and not as the agent of the Byron 
Company. 

“This was the finding of facts made by the Unem¬ 
ployment Compensation Commission and such finding 
is supported by substantial competent evidence. As 
such it is binding upon this court. A. J. Meyer & Co. 
v. Unemployment Compensation Commission, Mo. 
Sup., 152 S. W. 2d 184. 

“However, even if it were held that the Hartwig 
Company was an agent of the Byron Company, it did 
not disclose this fact of agency to Congo at the time he 
was employed. It is a general rule that where one who 
is in fact the agent for another makes a contract with 
the third person without disclosing the fact of agency, 
or if he discloses such fact without disclosing the iden¬ 
tity of Iiis principal, he will be individually bound by 
the contract and the third party may hold the agent or 
the undisclosed principal at his election. Am. Law 
Inst., Restatement of Law of Agency, Sec. 322; 2 Am. 
Jur., Agency, Sec. 404. This rule applies to the agent 
of an undisclosed principal who employs the services 
of another. Curtis v. Miller, 73 W. Va. 481, 80 S. E. 
774, 50 L. R. A., N. S., 601. * * # ” 

So far as the deceased, Casey, is concerned R does not 
matter from the standpoint of liability for the death 
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whether the real estate manager was an independent con¬ 
tractor or whether lie merely acted a s agent fo r another. 
Where such a manager employs personal services he be¬ 
comes personally JmbleTo the employee if he purports to 
act o n his own acc ount and fails to disclose to the employee 
that though the manager he is not the employer. 

The rule of law applicable in this situation is as old as the 
rules governing agency. This, stated simply, is the rule 
applicable when the principal is undisclosed. As contained 
in Restatement of the Law of Agency, Section 322, it is as 
follows: 

“An agent purporting to act upon his own account, 
but in fact making a contract on account of an undis¬ 
closed principal, is a party to the contract.” 

This principle of law lias been applied in workfnen’s 
compensation cases in situations similar in principle to the 
present one. For example, in the case of Holloway v. Ind. 
Com. of Arizona, 34 Ariz. 387, 271 P. 713, the liability of the 
agent (as employer) to the employee was recognized upon 
the failure to disclose to the employee that there was 
another who was a principal. In that case the court held: 

“It is clear that Morgan as well as Holloway was 
interested in harvesting and threshing the grain, and 
there was nothing in the contract of employment to 
advise Espana that Morgan was acting for another in 
hiring him. If he were in fact the agent of Holloway 
in doing this and desired to avoid the personal lia¬ 
bility such employment carried, he should have dis¬ 
closed to Espana not merely the fact that he repre¬ 
sented another, but also that such other was Holloway. 
In 2 C. J. 816 is found the following statement of the 
rule: 

‘It is the duty of the agent, if he would avoid per¬ 
sonal liability on a contract entered into by him on 
behalf of his principal, to disclose not only the fact 
that he is acting in a representative capacity but also 
the identity of his principal, as the person dealt with 
is not bound to inquire whether or not the agent is 
acting as such for another.’ 

“Under the contract of employment there can be no 
question but that Morgan was liable to Espana for his 
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wages, and this of course carried with it the respon¬ 
sibility the Workmen’s Compensation Act places upon 
an employer coming within its terms.” 

In the case of Zurich General Accident & Liability Ins. 
Co. v. Division of Industrial Accidents, 279 P. 473, 99 Cal. 
App. 767 (1929), the employee, Caverly, was employed by a 
Mr. White as his ostensible employer. White sought to 
avoid workmen’s compensation liability on the ground that 
he was not the owner of the business, and that the West 
Coast Mortgage and Investment Co. was in fact the em¬ 
ployer. Caverly did not know of any employer except 
White. In this circumstance the court held as follows: 

“We think that the evidence is sufficient to warrant 
the finding of the division that White was the actual 
employer. If in fact in his operation of the business 
he was representing an undisclosed principal, never¬ 
theless he was, as to Caverly, occupying the actual rela¬ 
tion of employer and could be held responsible as such 
employer. Geary St. P. & O. R. Co. v. Rolph, 189 Cal. 
59, 64, 207 P. 539. * * *” Accord: Frandsen v. Ind. 
Coin, of Utah , 61 Utah 354, 213 P. 197. 

In another case, involving cherry pickers, it was held that 
where the harvesting cooperative association exercised au¬ 
thority over the crop and there was no disclosure of an exist¬ 
ing owner-principal, the cooperative association was the 
ostensible agent of an undisclosed principal and as such per¬ 
sonally liable for workmen’s compensation as the “em¬ 
ployer”. Yucaipa Farmers Coop. Assn. v. Industrial Acc. 
Com., 130 P. 2d 146, 55 Cal. App. 2d 234 (1942). 


Point 2 


Action of Deputy Commissioner in Deciding Widow’s Claim 
Without Deciding Another Claim Filed by Her Was Proper 

Paragraph 7 of the complaint assorted error by the 
deputy commissioner “in his findings of fact and his conclu¬ 
sions from those facts for the following reasons: 

‘(a) # # * 

‘(b) * * * 
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‘ (c) The action of the Deputy Commissioner in issuing 
his order in Docket Xo. 5411-S-F without simultaneously 
deciding the issues involved in Docket Xo. 22564-1-F was 
arbitrary, capricious and prejudicial to plaintiffs herein.” 

There is a certain non sequitur in paragraph 7 of the com¬ 
plaint in its relation to the compensation order complained 
of by appellants. (J.A. 2, 4.) (Plaintiffs’ Exhibit “1”.) 
(J.A. 7.) The allegation of the complaint is that the deputy 
commissioner erred in his findings of facts and conclusions 
from those facts because he did not decide issues in another 
case. The findings of fact of the deputy commissioner in 
the compensation order complained of are silent with respect 
to the other case and deal only with appellants’ liability in 
the particular case identified as Docket Xo. 5411-S-F. Obvi¬ 
ously then, paragraph 7 of the complaint actually complains 
not of findings but of lack of action in the other case men¬ 
tioned. It is difiicult to understand how appellants could 
expect to get relief as regards present findings of fact when 
the findings of fact do not recite or refer to the matter 
complained of. 

However, notwithstanding this obvious defect in: the 
pleadings for the purpose of fully advising the court it is 
pointed out that the deputy commissioner had before him 
two separate and distinct compensation claims, naming 
separate and distinct defendants. They are identified in the 
official record of the proceedings at page 4. The claims 
heard were numbered, respectively, Xo. 22564-1 and Xo. 
5411-8. In respect to the first claim, the parties were the 
widow and child against Charles II. Wolfe, Jr. and the Aetna 
Casualty and Surety Company. In the second case, which 
is the one now before the court, the parties were the widow 
and child against Floyd E. Davis Company and Globe In¬ 
demnity Company. In the first case the hearing was ex¬ 
pressly held upon the application of the Aetna Casualty and 
Surety Company (J.A. 19, 20); in the second case the hear¬ 
ing was held expressly upon the application of the Globe 
Indemnity Company (J.A. 24). 

The hearing held before the deputy commissioner was 
therefore with respect to two claims against two sets of 
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defendants, each defendant appearing and being represented 
by counsel and each defendant setting forth the respective 
issues upon which they desired to be heard (J.A. 22-27). 

The appellants in the present case presented their defense 
in respect to claim No. 5411-8 and their issues are stated in 
the official record at pages 14, 15 and 16 (J.A. 25, 26, 27) 
which are not necessarily the same issues as appear with 
respect to claim No. 22564-1. Accordingly, the record dis¬ 
closes two separate claims and two separate sets of defenses, 
each identified with respect to the particular claim involving 
the particular defendants. The appellants apparently have 
misconstrued the nature of the proceedings before the 
deputy commissioner. This is not a case in w hich there was 
a co nsolidation of cai(-$ ££_&Ljiciion into, a single, cause of 
action which would ordinarily result in a single dispositive 
decision. Not only is this clear from the claims filed which 
by their nature do not recite a single cause of action, but it 
is made entirely clear by the record that the hearing was 
n othing m ore than a consolidated hearing which is an en¬ 
tirely different procedural step from the consolidation of 
causes of action. 

This was made expressly clear by the deputy commis¬ 
sioner in response to a query from counsel for one of the 
appellants herein. The colloquy in the record (J.A. 23) is 
as follows: 

“Mr. Lynch: In other words, this is not a consolidated 
hearing?” 

“The Deputy Commissioner: Yes, it is a consolidated 
hearing, but I want a clear record on what the claim is in 
each case.” 

Thereafter the record shows that counsel for the respec¬ 
tive defendants each treated the proceeding as involving 
separate claims, separate defendants, and separate reasons 
for opposing the claims. Under these circumstances, and 
the clear intention as it is disclosed by the record, there was 
no joinder into one cause of action of the tvro claims filed, 
and consequently the dispositive decision as regards each 
claim would necessarily reflect only the particular case to 
which the decision relates. 
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Case No. 5411-8 involved only Floyd Davis Company and 
Globe Indemnity Company. The compensation order com¬ 
plained of (J.A. 7) disposes only of case No. 5411-8 and the 
matters pertaining to that case. 

The law is well settled that when causes of action are con¬ 
solidated for the purpose of hearing it is not proper (in fact 
it would be wholly unwarranted) to dispose of two causes of 
action heard jointly by one dispository order. The ordinary 
practice requires that each of the cases thus heard jointly 
be disposed of by its own separate order, dealing with its 
own separate issues, facts, etc. 

The following cases show that this is uniformly recog¬ 
nized. ! 

In the case of Azinger v. Pennsylvania R. Co., 262 Pa. 242, 
105 Atl. 87 (1918), the court clearly pointed out the distinc¬ 
tion between (1) a consolidation of two or more actions and 
(2) ordering two actions to be heard together. The court 
in this respect stated: 

“A reference to the distinction between consolidation 
of two or more actions, and ordering them tried to¬ 
gether, is sufficient to show the action of the court was 
proper. The term ‘consolidation’ is used in thfee 
different senses: First, where all except one of several 
actions are stayed until one is tried, in which case the 
judgment in the one is conclusive as to the others; 
second, where several actions are combined into one and 
lose their separate identity and become a single action 
in which a single judgment is rendered; and, third, 
where several actions are ordered to be tried together 
but each retains its separate character and requires the 
entrv of a separate judgment. Lumianskv v. Tcssier, 
213 Mass. 182, 99 N.E. 1051, Ann.Cas. 1913E, 1049. 
Failure in many cases to clearly distinguish between 
these various uses of the word has caused no little ap¬ 
parent confusion in the decisions. * * * But where 
separate actions in favor of or against two or more 
persons have arisen out of a single transaction, and the 
evidence by which they are supported is largely the 
same, although the rights and liabilities of parties may 
differ, it is within the discretion of the trial judge to 
order all to be tried together, though in every other 
respect the actions remain distinct and, require separate 
verdicts and judgments.” (Emphasis supplied.) 





For additional cases recognizing this distinction see: 
National Bank of Port Clinton v. Roth, 52 Ohio App. 427, 3 
X.E. 2d 804 (1935); Herstein v. Kemker , 19 Tenn. App. 6S1, 
94 S.W. 2d 76,82 (Tenn. 1936); Johnson v. Manhattan R. Co., 
61 F. 2d 934,940 (C.A. 2,1932); National Union Fire Ins. Co. 
v. CdO Ry. Co., 4 F. Supp. 25, 29 (Ky. 1933); People v. 
Green, 281 Ill. 52, 117 N.E. 764, 767 (1917). 

Aside from the general rule applicable in such situations, 

the disposition by the deputy commissioner of case No. 

22564-1 is not of any concern to the appellants, since they 

are not partiesl o the claim. Appellants di d not intervene 

in the proceedings developed directly as the result of case 

No. 22564-1 (assuming such intervention would have been 

proper, which is doubtful since the claim in that case did 

not mention the appellants) and any disposition thereof 

could not have included them as parties. If the appellants 

are liable to pay the compensation to the beneficiaries of the 

deceased employee as the deputy commissioner has found, 

then thev are directlv liable and that is the end of it. 

•> •/ 

If the appellants believe that because of some contract 
they had with Charles II. Wolfe, Jr., defendant in case No. 
22564-1 (not before the court) they have a right to indemni¬ 
fication by said Charles Wolfe, appellants can enforce their 
contract, by appropriate proceedings based thereon, in a 
separate civil action. Under the law as recited above, the 
appellants are liable to the beneficiaries of the deceased and 
they have been so found liable by the deputy commissioner. 
They cannot escape that liability by saying that some person 
has liabilitv over to them. Nor do thev have anv right to 
demand a decision in a case in which they are not parties. 

The compensation order complained of contains the fol¬ 
lowing finding: “that the employee was the employee of the 
said Floyd E. Davis Company a nd of no ot her person.” 
[This in substance is a finding that YVolte, the defendant 
in the companion case was not the employer of deceased.] 
This finding was predicated upon the evidence above nar¬ 
rated, which shows that the Davis Company, and no one 
else, employed the deceased. The Davis Company would be 
liable to the beneficiaries of the deceased on either of two 
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grounds, in any event: (1) by reason of the fact that as an 
independent contractor they employed the deceased or (2) 
by employing the deceased without disclosing to him that 
they were acting as the agent of ail undisclosed principal. 
Whichever way the evidence should be viewed, the liability 
exists and cannot be absolved simply by asserting that they 
believe that some third person owes them a contribution or 
indemnity. Whether such indemnity or contribution is their 
legal right can be established only after the institution of 
proper proceedings in a civil action for such purpose, at 
which the evidence may be taken in a judicial forum upon 
the nature of the contract between the Davis Company and 
Wolfe. 

In a similar situation involving two possible employers, 
the Supreme Court of Pennsylvania in Lecker v. Valentine, 
ct al. , 2S6 Pa. 41S, 133 A. 792 (1926) held: 

“The fact that, at the suggestion of the Compensation 
Board, Lecker filed claims against both Stader and 
Valentine, cannot alter or diminish his right of recovery 
against the latter on the undisturbed finding of fact of 
the referee that he was injured ‘while at work in the 
employ of Valentine,’ and it is unnecessary to decide, 
on the present record, whether or not he could have 
maintained a claim against Stader. It is clear under 
our authorities and the finding of the referee that he is 
entitled to recover against Valentine.” 

Our position is the same here. If the beneficiaries are 
entitled to recover against the Davis Company it is unneces¬ 
sary for the court to consider (even if it could on the present 
record, which of course we deny) whether a claim could be 
maintained against Wolfe. 

The claim against Wolfe by the beneficiaries can be dis¬ 
posed of by the deputy commissioner at such time as he 
deems it proper and in the best interests of the beneficiaries. 
It is not mandatory that the deputy commissioner act im¬ 
mediately upon a claim after a hearing; see Maryland 
Casualty Co. v. Cardillo , 69 App. D. C. 199, 99 P. 2d 432 
(1938): Candado Stevedoring Co. v. Willard, 185 F. 2d 232 
(C. A. 2,1950). A delay in disposing of the particular claim 
not before the court can easily be justified as follows: (1) 
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there is liability in the present case under the compensation 
law for death, (2) so far as appellants Davis and Globe, 
and non-appellants Wolfe and Aetna, are concerned there 
is apparently a four-way tugging as to who should ultimately 
pay the compensation, (3) the liability so far as Davis and 
Globe are concerned can be disposed of in the present pro¬ 
ceeding and (4) the present proceeding and the absence of a 
decision in the claim against Wolfe should expedite ultimate 
dec ision in the present case. If the claim against Wolfe 
wercTdecided adversely to the compensation beneficiaries, 
for the purpose of avoiding loss of compensation the bene¬ 
ficiaries would have to institute a separate action seeking 
to set aside a rejection of the claim against Wolfe. This 
would not only put them to needless expense but would re¬ 
quire them to take a position inconsistent with the result 
reached in the present case. Also to pursue a claim against 
Wolfe while having been awarded compensation against 
Davis would equally be inconsistent. While none of this is 
of concern to the appellants, since they are not involved 
in the other case, it is of concern to the compensation 
beneficiaries and they should be spared results such as those 
criticized by the court in the case of Lee v. McMinn Indus¬ 
tries, 167 Pa. Super 501, 76 A. 2d 493, where the court, in a 
case involving two alleged employers and two separate car¬ 
riers, stated: 

“Liabilitv was admitted, and this now hoary litiga- 
tion has been waged cxclusivelv between the defendants 
and their respective carriers. Meanwhile the widow 
has not received the compensation to which she is 
clearly entitled; a sad commentary upon a humanitarian 
system of law which was designed to secure speedy de¬ 
termination of responsibility and provide an immediate 
cushion for the devastating impact of industrial acci¬ 
dents upon the dependents of workmen.” 

By withholding decision in one of the cases, the deputy 
commissioner is avoiding the situation which arose in Tyler 
v. Loire , 138 F. 2d 867 (C. A. 2, 1943) where upon reversal 
of an award against one of two alleged employers, it ap¬ 
peared that the injured employee had lost his right to re- 
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covery against both employers, “although it is [was] clear 
that he was hired by one or the other.” If it should ulti¬ 
mately be determined by the courts that appellant Davis 
Company was not the employer but that Wolfe the owner of 
the building was such employer the deputy commissioner 
could make an award accordingly since the claim against 
Wolfe will have been kept “alive”; a compensation order 
(decision) does not become “final” (no longer subject to 
judicial review) until 30 days after filing of said order (see 
sec. 21(a), 33 U.S.C. sec. 921(a)). If the deputy commis- 
sioncr had, at the time he filed the present award, issued 
another order in the companion case, finding that the de¬ 
ceased was not the employee of Wolfe (as he would have 
had to find consistently with his finding in the instant case 
to the effect that the deceased was in the employ of the 
Davis Company “and of no other person”) then the widow 
would have had to appeal from said order (merely to avoid 
the possibility of losing out all around) although she was 
perfectly satisfied with the result since it made no difference 
to her which employer and carrier was held. The adminis¬ 
trative practice followed by the deputy commissioner is a 
practical one which prejudices none of the parties. 

Appellants use non-sequitur reasoning when they say that 

because the deputy commissioner did not decide both cases 

simultaneouslv he did not “ consider” the entire record 
* 

made in the combined hearing of the two cases. It is obvious 
that the stated conclusion does not follow from the premise 
unless one cannot consider the entire record made in a com¬ 
bined hearing of tw r o cases without deciding both cases simul¬ 
taneously, and we know of no such rule. 

As stated in the forepart of our brief, the statements in 
appellants’ brief beginning at page 10, all relating to the 
Administrative Procedure Act and its requirement of judi¬ 
cial review on “the whole record,” do not seem sufficiently 
relevant to the issues as to require reply. The provisions 
cited relate to courts, and there is no statement that the 
lower court did not perform its duty properly in respect to 
the record. 

The significance of appellants’ reference to “appellees’ 
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failure to notify the parties’’ as to their “intentions” (ap- 4 
pellants’ brief, p. 8), is likewise devoid of understandable 
meaning. The official record discloses (1) that notice of 
hearing was given appellants, (2) that appellants had oppor- 
tunitv to state the issues on which thev would he heard, and 
(3) that a consolidated hearing of both claims would take 
place. Their counsel raised no objections to any of these 
matters. Appellees do not know of a kind of notice char- At 
acterized by appellants as “notice concerning the character 
of procedure to be employed” (app. br. p. 9). 

* ■ 

CONCLUSION 

An apartment house janitor who dies as a result of burns 4 , 
suffered while performing his janitorial function suffers an 
injury arising out of and in the course of his employment, 
this case being similar from standpoint of cause of death to 
that in this jurisdiction of Scott v. Jloage, 63 App. D. C. 391, 4 

73 F. 2d 114 (1934); see also Birch v. Budd, 8 N. Y. S. 2d 781, 

256 App. Div. 53 (1939). In the present case the function 
performed by the deceased at time of death was admitted 
to be part of his duties. The statutory presumption that an 
injury arises out of the employment (33 U. S. C. 920(a)) 
is strengthened bv the fact that it occurred in the course 
of employment; Hartford Accident <& Indemnity Co. v. < 
Cardillo, 72 App. D. C. 52,112 F. 2d 11 (1940) cert, den, 310 
U. S. 649. 

A firm engaged in real estate management operations 
may act as an independent contractor, depending on the cir¬ 
cumstances and the extent to which the firm is given di- < 
rections or not given directions; or, stated otherwise, 
whether or not they are responsible for results only. In 
the instant case the appellant Davis Company showed re¬ 
sponsibility for a result only; namely, a net cash return 
after performing its managerial function. As independ¬ 
ent contractor, Davis Company is solely liable to the de¬ 
pendents, and no one else. But even if Davis Company * 
merely acted as the alter ego for a principal, it failed to dis- 
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close such agency to the deceased in this instance. Under 
the law, as a consequence, it became directly liable as “ em¬ 
ployer” of the employee. 

The function of the court below is not to weigh the evi¬ 
dence in judicial review proceedings under the local compen¬ 
sation law but to determine whether the particular findings 
of fact complained of are supported by substantial evidence 
considering the record as a whole. O’Leary v. Brown-Pa- 
cific-Maxon, 340 U. S. 504 (1951); Cardillo v. Liberty Mutual 
Insurance Co., 330 U. S. 469 (1947). In the latter case the 
Supreme Court in speaking of inferences to be drawn from 
evidence, at page 447 stated: 

“In determining whether a particular injury arose 
out of and in the course of employment, the Deputy Com¬ 
missioner must necessarily draw an inference from 
what he has found to be the basic facts. The propriety 
of that inference, of course, is vital to the validity of the 
order subsequently entered. But the scope of judicial 
review of that inference is sharply limited by the fore¬ 
going statutory provisions. If supported by evidence 
and not inconsistent with the law, the Deputy Commis¬ 
sioner’s inference that an injury did or did not arise 
out of and in the course of employment is conclusive. 
No reviewing court can then set aside that inference 
because the opposite one is thought to be more reason¬ 
able; nor can the opposite inference be substituted by 
the court because of a belief that the one chosen by the 
Deputy Commissioner is factually questionable.” 

We have cited the foregoing words of the Supreme Court 
not because the deputy commissioner necessarily rested his 
decision upon an inference as regards the employment of 
the deceased. As narrated above, there is ample direct evi¬ 
dence and testimony in support of the material findings in 
so far as challenged by appellants. But if any challenged 
finding should be deemed supportable as based on inference, 
then the inference drawn by the deputy commissioner is 
well warranted by the record and is supportable under the 
language of the Supreme Court cited above. 
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In view of the above, it is respectfully submitted that the 
compensation order complained of is in accordance with the 
law and that the order of the court below dismissing the com¬ 
plaint was proper and should be affirmed. 
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